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GUIDE TO PROBLEM SOLVING

Step 1: Cth or State
- Look at the name of the Act
- Look at whether PM / Premier, or GG/G

Commonwealth wants to do something (handout):
- Is there Constitutional power to do this?

o Look for source of power
= Can be one or many
= Check heads of power for legislative power
= Check executive power:
e Parliament has enacted legislation granting the power
e Could be expressly in the Constitution (e.g. s 68 military)
e Prerogative power intrinsicin s 61 (Vadarlis)
0 Can be reduced or removed by Parliament vias 61 and s
51(xxxix)
e Nationhood power (s 61 & 51(xxxix))
= See Characterisation handout
o Other ways Cth can get its way:
= Section 96 State grants
= Section 109 inconsistency
e Cover the field
= Spending (ss 81 & 83 for appropriation only — need separate spending power)
= Executive power (s 61 & express incidental power s 51(xxxix))
o Restrictions
= Melbourne Corporation principle (impeding essential functions of a State
government)
= Chapter lll issue
e Isitajudicial function? If so, only Ch Il court can exercise it
e [fit’s not a judicial function, look at who is exercising it.
0 Chlll court can only exercise judicial power
=  Exceptions:
e Persona designata?
= Rule of law
e Section 75(v) & covering clause 5 (Communist Party case)
e Procedural fairness (Pompano: Bikie gang)
e Can't be arbitrary (e.g. right to vote (Roach) or targeted at just one
person (Kable)
0 Contravention of one of the rights?



= Application to Territories? Section 122 — Wurridjal s 51(xxxi) “just terms”
applies
=  Express rights:
e Just terms (s 51(xxxi)
0 Must be property (Dalziel)
0 Must have an acquisition (Tasmanian Dam, Newcrest)
0 Justterms (balance interest — Wurridjal)
e Trial by jury s 80
0 Must be indictable
0 Essential aspects of jury
e Interstate discrimination s 117
0 Does it impact unfairly on someone from another state?
0 Direct vs indirect discrimination
e Freedom of religions 116
0 Religion interpreted broadly but 4 aspects narrowly
0 4 aspects
=  Establishing religion
= |mposing religious observance
=  Prohibiting free exercise
= Religious test for public office
= |mplied rights:
e Political communication — Lange test as modified by McCloy
O Isit burdened?
0 Covers more than just “speech”
0 s it political communication?
0 Covers both State and Cth communication due to
interrelatedness of different levels of government
e Due process (Kruger, Leeth, Pompano) — part of the “rule of law”
e Right to vote in a Commonwealth election (Roach and Rowe) ss 7 & 24 —
directly chosen by the people
0 Not universal but must not be excluded by arbitrary reason
O Legislative procedures / restrictions
= Sections 53 & 54 (non-justiciable — about proposed laws)
e Senate powers and appropriation bill tacking
= Section 55 (justiciable — about laws)
e Tax tacking
= Section 57 (proposed law, but justiciable)
e Double Dissolution
Characterisation (handout)

- Look at EACH head of power (see Heads of power handout)
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o What is the law about?
o What is the scope of the legislative power?
- Is there a sufficient connection (Leask)
o Purposive or non-purposive?
o If purposive:
= Defence (s 51(v)) or treaty implementation aspect of external affairs (s 51(xxix))
= Look at purpose and proportionality
e Reasonably appropriate and adapted
e s aless restrictive means possible?
e Does it go further than necessary?
0 If non-purposive:
= Does it fall within core or incidental?
e If core, there is sufficient power (look at precedents)
e Ifincidental, look at the purpose which must be to facilitate the core
e Use proportionality analysis as well (McCloy)
Heads of power (handout)

- Legislative:
0 Dual characterisation OK (Murphyores)
O Section 51(i) Trade & Commerce
= International & Interstate only
= |ntrastate only for incidental
e If there is physical interference with the activity (Airlines of NSW)
e Mere economic convenience not sufficient
e Vertical integration (Noarlunga Meats)
0 Section 51(ii) Tax
= Definition (Matthews) — not fee for services with direct benefit
=  Purpose irrelevant if core
= |ncidental
e Reasonably necessary to give effect to the tax (Grannall)
e Includes assessment, objections, appeals, collection (Permanent
Trustees)
= No discrimination between States (Fortescue Metals)
e Not the substantive effect — OK if applies everywhere even if unequal
result
= Section 55 Tax tacking
e Amending bill (Air Caledonie)
= Section 53 Senate powers
e Not justiciable (Northern Suburbs)
= Section 90 Tax on goods

11



