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Constitutional Considerations 
 

Rule of Law  

A v Dicey, Introduction to the Study of the Law of the Constitution (1959) 

Three Aspects of the Rule of Law: 

1) Government cannot take coercive action against any person except in accordance with clear and 

existing legal authority: see Entick v Carrington holding that government action will be unlawful 

unless there is legal authority and Coco v The Queen holding that legislation is presumed not to 

abrogate a fundamental right, freedom or immunity other than by express or unambiguous 

language.  

2) Legal equality of government and citizens.  

3) Protecting civil liberties (English legal tradition) e.g. anti-discrimination and human rights 

legislation. 

Separation of Powers 

Separation of powers not practised in a pure form in Australia but is important to Australian 

administrative law.  

Three branches of government each performing a single and different function: 

1) Legislature that enacts laws 

2) The executive which applies those laws in individual cases 

3) Judiciary which resolves disputes about meaning or application of a law 

Responsible Government 

 Also called Westminster or Parliamentary government. 

-Ministers who control the executive departments of state are members of Parliament and they only 

have right to function while they have the ‘confidence’ of the Lower House.  

-Governor-General or Governor of a State is formally the head of the executive.  

Constitutionalism  

 principle of limited government.  

Limited in two ways: 

1) By rules e.g. by constitutional rules as to how and by whom laws can be made.  

2) By values or principles  

Corporation of the City of Enfield v Development Assessment Commission (2000) 

‘The judicature…declares and enforces the law which determines the limits of power conferred by 

statute upon administrative decision-makers’ 

 Criteria for lawful decision making has been largely by the courts in common law. 

Judicial Power 

Kable v DPP (1996)  

-State legislation can be invalid if it contravenes the constitutional integrity of a state court as a 

repository of federal judicial power under Ch III of the Constitution.  

R v Kirby; ex parte Boilermakers’ Society of Australia (1956)  

-Federal judicial power can ONLY be conferred onto a Ch III Court as in s71 in the Constitution.  
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Defining a Chapter III Court: 

-Each is called a ‘court’. 

-Its members are appointed in accordance with s72 of the Constitution (by the Governor-General, 

for a term expiring at a designated age).  

-The primary function is a judicial function.  

** Also, Ch III judges cannot be appointed to exercise non-judicial functions.  

Kirk v Industrial Relations Commission (2010)  

-State legislature cannot deprive a State Supreme Court from of its capacity to review the decisions 

of inferior courts and tribunals on the grounds of jurisdictional error.  

South Australia v Totani (2010)  

-High Court held that state legislature cannot confer upon a state court (including lower state courts) 

a function that is incompatible with its role as a court that can exercise federal jurisdiction pursuant 

to Commonwealth legislation in s71(iii).  

Privacy  
-Australian courts cautious about recognising a general cause of action for privacy breaches.  

-Not traditionally administrative law but has developed due to relationship with access to and 

control of information by the government.  

-Applies to privately held information as well as information held by the government. 

-Common law protects aspects of privacy in defamation/libel, trespass, negligence and breach of 

confidence.  

2008 ALRC Report of Privacy Interests  

Information privacy: (also ‘data protection’), involves the establishment of rules governing the 

collection/handling of personal data such as credit information, medical and government records.  

Bodily privacy: concerns the protection of people’s physical selves against invasive procedures such 

as genetic tests, drug testing and cavity searches.  

Privacy of communication: security and privacy of email, mail, telephones, and other forms of 

communications.  

Territorial privacy: setting of limits on intrusion into the domestic and other environments such as 

the workplace or public space; including search, video surveillance and ID checks.  

“The design of the law must be to protect those persons wih whose affairs the community has no 

legitimate concern, from being dragged into an undesirable and undesired publicity and to protect 

all persons, whatsoever their position or station, from having matters which they may properly 

prefer to keep private, made public against their will. It is the unwarranted invasion of individual 

privacy which is reprehended, and to be, so far as possible, prevented.” S Warren and L Brandeis, 

‘The Right to Privacy’, (1890) 4 Harvard Law Review 193, [203].  

Commonwealth Privacy Act 

Privacy Act 1988 (Cth)  

Two Main Elements: 

1) 11 Information privacy principles (IPPs) about how personal information should be handled by 

government agencies. S14 Privacy Act. 

2) Enforcement and privacy promotion functions given to an independent statutory agency. 

-‘Personal information’ defined in s6, broad enough to include a person’s name, address, DOB, 

fingerprints, retina print, body sample and genetic characteristics. 

-‘Sensitive information’ defined in s6, including; race, political opinions, religion, sexual preference, 


