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Topic 1 – Introduction 
Law of Succession = the redistribution of property on death; almost exclusively a matter of State or 
Territory law 

Freedom of Testation = all adults possessing the requisite mental capacity are permitted by law to 
indicate (by a will) who shall succeed to their property (Mackie p8) 

Testamentary = matters pertaining to wills 

Devise = where a provision in a will leaves realty to a beneficiary 

Bequest = where a provision in a will leaving personalty 

Legacy = a bequest for a sum of money (the beneficiary of it is a legatee) 

Bequest & legacy are often interchangeable in practice 

 

During the time of administration of the estate, beneficiaries are said to have no more than a right 
to go to the court and insist that the administration be duly carried out by the PR 

• They have rights of action, but not rights of property: Commissioner of Stamp Duties (Q) v 
Livingstone (1964) 112 CLR 12; (1965) AC 694 

• Re Schilling (1995) 1 Qd R 696 – it was held that a benef had no right to apply for an account 
until their beneficial interest had been crystallised 

The doctrine of relation back – enables administrator inter alia to sue to protect the estate from 
wrongful injury during the interregnum, but gives rise to a distinction btw execs & admins 

• Since execs derive their authority from the will they need probate to prove their authority 

• Administrators need LOA 

• Ingall v Moran (1944) 1 KB 160 – it was held that an executor is competent to issue 
proceedings in that capacity before obtaining a grant but the administrator is not 

Devolution of Property (Preece, p10) 

• Section 45(1) – devolution of property upon death vests in the executor(s) and if no executor 
then the PT 

o NSW – property devolved upon death to PT & thereafter to PR only when 
probate/LOA is made: ss44, 61 Probate & Admin Act 1898 (NSW) 

• Section 72 deals with issues of when a document needs to be served upon deceased's estate 
(Preece p9) 

Public Trustee (Preece, p11) 

• Any acts lawfully done to or by the PT before the appointment of an administrator are as 
valid and effectual as if they had been done by, to, or in regard to, the administrator: 
s45(4A); Dykes v Gerke (1962) 62 SR (NSW) 496 
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Jurisdiction (Preece, p12) 

• SCQ has jurisdiction over all matters concerning the estate of deceased persons: s6 

• District Court has jurisdiction up to its monetary limits (re admin of estates) but has no 
jurisdiction over grants & associated matters: s68(1)(vii) District Courts Act 1967 (QLD) 

• Movable property – the applicable law is the person's domicile (lex domicilli) 

• Immovable property – applicable law is the place where the immovable property is situate 
(lex situs) 

WILLS (Preece p18 & Mackie p17) 

Primary function – revocable disposition of property intended to take effect on death 

Section 8 declares what property that may be disposed of by will 

A will may be in any form (it must be duly executed in the manner prescribed in Ch 4) 

• Formal requirement – in writing  

• Re Sheppard (1893) 5 QLJ 116 – what was eventually held to be a will was apparently a 
contract btw father & son 

• Re Marsden (1860) – the will took the form of an order secured on a savings bank 

• Bartholemew v Henley (1820) – where it took the form of a cheque to take effect after death 

• Bagot's Executor & Trustee Co v Bathern (1982) – it took the form of a letter 

• Re Cowin (1968) – it took the form of letters of instruction to prepare a will 

If it is not clear from reading the instrument that it is intended to be testamentary, extrinsic 
evidence is admissible to show the intention: Goods of Slinn (1890) – in the form of a deed poll 

• A will has no effect in disposing an interest in property until the testator dies: Attorney-
General (UK) v Jones (1817) 3 Price 368; 146 ER 291; Re Thompson (1906) 2 Ch 199 at 202 

• Re Reid (1893) 5 QLJ 120 – a doc which stated one of the dispositions was irrevocable except 
by consent of the person in whose favour it was made was held to be a power of appt rather 
than a will 

o Griffith CJ held that irrevocability was not 'surplusage' but an essential part of the 
doc & that the instrument was not testamentary in character & not entitled to be 
admitted to probate 

• Conditional will – for a conditional will to be valid the condition must be included in the will 
which must expressly state that the will is conditional: Corbett v Newey (1996) 2 All ER 914 

• A document which has as its only object the revocation of all former wills & testamentary 
dispositions made by them does not count as a will but s13(d) has a provision for the 
revocation of a will by such a document 

o The doc of revocation will not be admitted to probate 

o LOA will be granted with the Registrar SCQ merely noting its existence of the 
revoking instrument: Toomer v Sobinska (1907) P 106 
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Execution of Powers of Appointment (Preece, p22) 

• Power of appt – given by a deed or will where a nominated person (donee) may direct an 
interest in property to devolve any one or more of a specified category of persons (objects) 

• If this category includes the donee of the power, it is a general power of appointment 

• If it does not include the donee, it is a special power of appointment 

• The Act distinguishes btw general & special powers in ss 5B, 33J & 59(1) 

Appointment of Testamentary Guardian (Preece, p24) 

• A parent or guardian of a child may (by will) appoint any person as a guardian of a child: 
s61C 

• However this appt will have no effect if the appointor is not the parent or guardian 
immediately before the death of the appointor: s61C(2) 

• The appt takes effect on death of appointor if there is no surviving parent of the child at that 
time: s61D(2) 

• If there is a surviving parent, the appt does not take effect until the death of the last 
surviving parent: s61D(3)(b) UNLESS the will shows that the appointor intended the appt to 
take effect on the appointor's death: s61D(3)(a) 

• A testamentary guardian has all the powers, rights & responsibilities for making decisions 
about long-term care, welfare & development of the child that are ordinarily vested in a 
guardian: s61E(1) 

• They have daily care authority for the child (as defined in s61E(3)) if there is no surviving 
parent or order: s61E(2) 

• If there is more than 1 guardian they must act jointly: s61F 

• There are provisions governing an application to SCQ where the person who has appointed 
the guardian has died before the appt has taken effect (s61G) or by a surviving parent asking 
for an appointment to be revoked: s61H 

Joint Tenancy (Preece, p26 & Mackie p23) 

• Partnership assets are held in joint tenancy: s35(2) Property Law Act 1974 (Cth) 

• JT are said to be hold the property "per my et per tout" (Pelham v Pelham (1955) SASR 53 at 
57 per Mayo J) = each JT holds nothing exclusively and yet holds the whole together with her 
or his fellows 

• The survivor acquires the interest at the creation of the JT, not at moment of death of other 
JT: Earl of Zetland v Lord Advocate (1878) 3 AC 505 

• JT in property can be severed unilaterally: s59 Land Title Act 1994 (QLD) 

Joint bank account (Preece, p27 & Mackie p23) 

• Leading Australian case – Russell v Scott (1936) 55 CLR 440 (p27): HCA held the nephew was 
entitled to the balance in the bank account he held jointly with his aunt 

• Where JT bank account is created, the beneficial interests will be established by intention of 
persons creating it or by authority under which it was created 
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• Their intention may take the form of an expressed statement made by one or more of them, 
or it may be inferred from the manner in which the account was created or operated & it 
may be varied: Calabrese v Miuccio (1984) 1 Qd R 430 

• Where evidence of intention is unclear, certain rules are applied & presumptions made: 
National Trustees Execs & Agency Co (A/asia) v Trainor (1974) VR 49 at 55-56 per Page J 

Life Insurance & Nomination of Beneficiaries (Preece, p31 & Mackie p21) 

• The contract is not testamentary 

• The insured's death is merely the event which makes the insurer's promise to pay the 
designated benef operative: Williams v Federal Commissioner of Taxation (1950) 81 CLR 359 
at 379 per Williams J 

• Life Insurance Act 1945 (Cth) placed limitations (subject to bankruptcy leg) on the extent 
that moneys payable under life insurance can be used in the payment of the insured's debts: 
ss92-94 

Donatio mortis causa (Preece, p31 & Mackie p25) 

• A gift in anticipation of death  

• It does not have to be executed in the manner prescribed for wills 

• 3 essentials for the constitution of a donations mortis causa:- 

o The gift must be in contemplation of death 

o There must be a delivery of the subject matter of the gift or a transfer of the means 
or part of the means of getting at the property or a transfer of the indicia of title 

o The gift must be conditional upon the death of the donor: Dufficy v Mollica (1968) 3 
NSWR 751 at 758 

• A general contemplation of death is not sufficient to support a donation mortis causa – 
something more specific is necessary although it need not amount to an expectation of 
immediate death: Smallacombe v Elder's Trustee & Executor Co Ltd (1963) WAR 3 at 4-5 per 
Hale J 

Delivery of Subject Matter (Preece, p32) 

• Delivery of chattel with requisite intention satisfies the requirement 

• Delivery may be made before or after the expression of intention to make the gift: Re 
Weston (1902) 1 Ch 680 at 684; Harneiss v Public Trustee (1940) 40 SR (NSW) 414; Dufficy v 
Mollica (1968) 3 NSWR 751 

• Constructive delivery will suffice (eg. Handing over a key for enabling donee to exercise 
dominion over subject matter): Re Weston 

• Woodward v Woodward (1991) – UKHC held donation of MV was accomplished by handing 
over 1 set of keys without logbook 

• Re Beaumont (1902) – A cheque drawn in favour of donee & presented to bank for payment 
after donor's death is not donation 

• Where donor decides to transfer title of chattels by deed – the execution of the deed is not 
sufficient on its own – the deed must be delivered or constructively delivered to the donee: 
Anning v Anning (1899) 21 NSWLR (Eq) 13 at 17 
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• It may be affected by a POA as long as subject matter vested in the donee as a result of the 
exercise of that power before death of donor: Re Craven's Estate (No 1) (1937) Ch 423 

• Choses in action may be subject of donatio 

Contracts to make wills (Preece, p34 & Mackie p29) 

• For any promise to leave property to be effective it must be coupled with an express or 
implied promise not to revoke the provision made (because of the inherently revocable 
nature of wills) 

• Where a promise is made to leave a general legacy (eg. $5K) the promisee may claim the 
amount promised as a debt owing by the estate: Schaefer v Schuhmann (1971) 46 ALJR 82; 
Hammersley v De Biel (1845) 12 Cl & Fin 45 

• Where a promise is made to leave specific property the promisee is in a stronger position 

o The contract may be enforceable & promisee can demand the asset be transferred 

o If promiser deals with property in manner inconsistent with the promise made, 
promisee can treat contract as repudiated & sue for anticipatory breach 

o The promisee may intervene before property reaches hands of bona fide purchaser 
for value without notice & restrain promisor from disposing of it: Schaefer 

• Where promise is made to leave residue the promisee is postponed to the general creditors 

• If there are rights under a contract & a different provision is made for promisee by the 
promisor's will, promisee will need to elect btw those rights & benefit of the will if it appears 
it was not intended for both to be taken: Schaefer 

• Schaefer v Schuhmann (1971) – also shows that the promise must be performed before any 
claims for FPA can be entertained at least where promise relates to a specific asset, giving 
promisee a secured interest in the specific property 

o Unless the promise is to leave residue then this may mean after payment of all 
lawful claims against the estate including FPAs 

• A promisee may not be able to show existence of a contract (perhaps because the promise 
made was too uncertain or Statute of Frauds 1677 evidentiary requirements were not met) 

o Promisee may still be able to claim a sum of $ on quantum meruit for services 
rendered (Stinchcombe v Thomas (1957) VR 509) or entitlement to a specific 
property or an interest in property by way of constructive trust (Ogilvie v Ryan 
(1976) 2 NSWLR 504) – Preece p36 

• A promise not to revoke or alter a will is a valid contract – Mackie p33 

Mutual Wills (Preece, p37 & Mackie p35) 

• Usually made by 2 ppl mutually & economically dependent on e/o who wish to pool their 
resources during their lives but also wish for whatever remains after death to go to specified 
benefs 

• How much of their estates is to be bound is a matter for agreement btw the parties 

• Re Green (1951) – the wills were mutual as to half the parties' estates but free of obligation 
as to the other half: Pratt v Johnson (1958) 
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• An agreement to make a mutual will is revocable by notice given to the other party (Bigg v 
QLD Trustees Ltd (1990) 2 Qd R 11) & may be varied during the lifetime of both parties (Re 
Cleaver (1981) 1 WLR 939) 

• However once 1 dies leaving a will as per terms of their agreement, the other party is bound 
by law, even if the will of the survivor is later varied or revoked in breach of the agreement 
(probate court ignores the agreement & equities to which it gives rise) 

• Equity will oblige the survivor's PR to hold the estate which devolves to them on trust for the 
objects prescribed by the agreement: Dufour v Pereira  

• Re Dale (1994) Ch 31 – it was held the principle is binding even though survivor takes no 
benefit under the will of the first to die 

• Birmingham v Renfrew (1937) 57 CLR 666 (see quote at pg38) 

• Mutual wills & FPAs – p39 

Disclaimer of Benefit under a Mutual Will (Preece, p40) 

• It is the death of the first to die which imposes the obligation & that thereafter both estates 
are bound 

• The survivor may choose not to expend any benefit conferred by the will of the other party 
but cannot be released from the obligation 

Necessity to prove agreement for mutual wills to operate 

• Those claiming to be benefs under an agreement to make mutual wills must prove the 
agreement (incl the agreement not to revoke the particular testaments): Bigg v QLD Trustees 
Ltd (1990) 2 Qd R 11 at 14 per McPherson J 

• If the fact of the agreement does not appear from the will then it may be shown through 
extrinsic evidence: Birmingham v Renfrew (1937) 57 CLR 666; Nowell v Palmer (1993) 32 
NSWLR 547  

• Just because 2 people execute similar wills at the same time does not carry a presumption of 
mutuality: See Re Oldham (1925) 1 Ch 75; Gray v Perpetual Trustee Co Ltd (1928) 

o …although it has been said to be a 'relevant circumstance': Re Cleaver (1981) 1 WLR 
939 per Nourse J at 944 

Divorce & Mutual Wills 

• Section 15 provides that where parties to a mutual will agreement are subsequently 
divorced, the divorce revokes any beneficial disposition of any property made by the will in 
favour of the testator's spouse 
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Remarriage of Survivor (Preece, p41) 

• Where a survivor remarries, any will made is revoked 

• It appears that the promised rights of the benefs under a new will are not lost because the 
trust obligation subsists (of which the revoked will is evidence): Re Green (1951) 1 Ch 148 at 
155 per Vaisey J recently confirmed in Re Goodchild (1996) 1 WLR 694 

• However the new spouse will have rights to claim family provision 

Delegation of Will Maker (Preece, p41) 

A testator cannot delegate the power to make their will because:- 

• A will must represent the testator's "mind, memory & understanding" & if it doesn’t then it 
cannot be admitted to Probate 

• When the will is executed, the requirements under the Act must be observed 

o Those requirements allow for the appt of an agent to sign on behalf of testator 

• Section 33R deals with when a person may delegate power to dispose of property by a will:- 

 

 

Secret Trusts (Preece, p43) 

• This is where property can be disposed of upon death without complying with the rule 
requiring writing 

• Consent must be obtained of a benef under a will to hold the benefit as trustee for a person 
not mentioned in the will at all 

• Equity will enforce the trust although the benefit is not expressed in writing in the will – it is 
a secret trust 

• Sufficient evidence must be adduced by the benef under the trust to satisfy the court: Voges 
v Monaghan (1954) 94 CLR 231 

• See also Blackwell v Blackwell (1929) AC 318 at 334-5 per Lord Summer about what a benef 
must show 

• As long as the trustee consents, the identity of the benef need not be communicated during 
the testator's lifetime (eg. It may be sealed in an envelope to be opened after testator's 
death: Re Boyes (1884) 26 Ch D 531; Re Keen (1937) Ch 237 

• Provided the trustee consents, the testator can informally change their mind at any time by 
communicating to the trustee: Guest v Webb (1965) VR 427 

• If testator cancels a direction but trustee learns of this only after death, the trustee should 
not obey the direction but should hold property on resulting trust for the estate of the 
testator 

Half Secret Trusts (Preece, p44) 

• Sometimes property is left by will to someone who is designated as trustee by it but there is 
no indication in the will as to the ID of the benef 

• Legatee/devisee cannot take any benefit personally – but as long as testator communicated 
to the trustee the trusts on which the property is to be held before or at the time of 
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execution of the will, the trust will be enfoced: Re Keen (1937) Ch 237; Guest v Webb (1965) 
VR 427; Re Bateman's Will (1970) 1 WLR 1463 

• Notification of the benefit after the will has been executed will not suffice 

• Half secret trusts are less flexible than wholly secret trust in this respect 

• Anything remaining in the trustee's hands after performance of the trust must be held on a 
resulting trust for the testator's estate 

• Trustee cannot retain surplus funds (trustee can with secret trust: Irvine v Sullivan (1869)) 

• Re Colin Cooper (1939) Ch 811 – testator left legacy of $5K on half secret trust – testator 
doubled the amount in a later will but failed to communicate that fact to trustee – it was 
held the trustee held $5K on the trusts communicated but balance on a resulting trust for 
testator's estate 
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