
Trespass to Person 

 
Trespass to person only occurs if defendant acts directly and intentionally, or directly and negligently 

– Stanley v Powell [1891].  

Onus: On plaintiff to establish elements and cause of action. On defendant to prove they were 

neither intentional nor negligent. (McHale v Watson (1964)).  

There are three actions under trespass to the person. They are: 

Battery 

Direct physical interference with the person of another without that person’s consent.  

 

Criminal Code 1899, s245 Definition of assault  

– (1) A person who strikes, touches, or moves, or otherwise applies force of any kind 

to, the person of another, either directly or indirectly, without the other person's 

consent, or with the other person's consent if the consent is obtained by fraud, or 

who by any bodily act or gesture attempts or threatens to apply force of any kind to 

the person of another without the other person's consent, under such 

circumstances that the person making the attempt or threat has actually or 

apparently a present ability to effect the person's purpose, is said to assault that 

other person, and the act is called an assault.  

Intention 

Stingel v Clarke (2006) - ‘The application of force to another without lawful justification amounts to 

battery even without the intended or actual occasioning of harm, thereby and that the interests 

thereby protected include that of personal dignity as well as physical integrity.’ 

Elements: 

a) Bodily contact with plaintiff. 

Cole v Turner (1704) – ‘The least touching of another in anger is a battery . . [but]‘if two or 

more meet in a narrow passage, and without any violence or design of harm the one 

touches the other gently, it will be no battery.’ 

b) Direct act by defendant. 

Reynolds v Clarke (1725) – “If a man throws a log into the highway, and in that act it hits me; 

I may maintain trespass, because it is an immediate wrong.” 

Scott v Shepherd (1773) – Direct contact to the body is not required. 

c) No consent. 

McNamara v Duncan (1971) – consent is a defence, where the defendant must prove the 

battery was consented to.  

Marion’s case (1992) – ‘Other persons do not have the right to interfere with an individual’s 

body unless he or she proves lack of consent to the interference.’ 



Collins v WIlcock (1984) – consent is implied for contact which is generally acceptable in the 

conduct of everyday life.   

 


