
 

 

Foundations of Business Law 
 
Business and the Law 
 
- Legal system - The totality of laws that regulates a state (a legally organised 

community). 
- Common law legal systems (Australia, USA) 

- Judges set precedent which becomes the law. 
- Civil law systems (South America, Europe, Russia) 

- Precedent is not binding, though may be referred to. 
- Customary legal systems (Papua New Guinea) 
- Muslim legal systems (Middle East) 

 
- The basic requirements of a legal system are that there should be: 

- A body of laws. 
- Some source with the power necessary to create and alter those laws. 
- Some institution or process with the authority to administer and enforce them. 

 
- Constitution - “The system of laws, customs and conventions which define the 

composition and powers of the organs of the state and regulate the relations of the 
various state organs to one another and to the private citizen” (Professor Hood Phillips). 

- A constitution is the basis of the legal system of any state. 
- Customary law - Law established by the habitual use of a group of people over time. 
- Common law - Law developed by the courts. 
- Legislation - Laws made by a body recognised by the legal system as having the power 

and authority to make laws (usually the parliament). 
 
The requisites of law 
 
- Certainty - Enabling people to engage in transactions and relationships, reasonably 

secure in knowing the consequences. 
- Flexibility - Responding without undue delay to the challenge of change at all levels of 

society. 
- Fairness - If law is to be accepted by member of society, it should not be inequitable, 

unfair or unreasonable. 
- Accessibility - All people should access to knowledge of the law, either directly or 

through intermediaries. 
 
- ‘Morality’ and ‘justice’ are not necessary preconditions for a law. Moreover, parliament 

and the courts sometimes struggle to reconcile public opinion and law, particularly in a 
multicultural country such as Australia. 

- “Respect for the law is the condition which our whole social order depends” 
(Lyndon B. Johnson). 

 
- Solicitors - Give legal advice, prepare legal documents and occasionally represent 

clients in court. 
- Barristers - Present cases before the courts, provide specialist advice and cannot be 

sued for negligence. 



 

 

- Judges - Appointed by the government but are otherwise independent. 
- Judge’s salaries cannot be lowered and they are immune from liability for anything 

they might say as judges. 
- There is a fixed age of retirement. 
- Judges cannot be removed except in extraordinary circumstances (establish 

misbehaviour of incapacity). 
- Juries - In criminal cases, only the most serious crimes are heard by a jury. Most 

criminal cases are dealt with by magistrates without a jury. 
- In civil cases, juries are used infrequently. In some cases, either party may 

request a jury. 
 
The adversary system - Each party fights through its lawyers in a procedure that awards 
a result after the two opposing cases are assessed. 

- Essential features include: 
- The conduct of litigation is in the hands of the parties. 
- There is one continuous hearing. 
- Evidence is elicited by questions asked by the parties, not the judge. 

- Is the adversary system the best possible approach to resolving disputes? 
 
In civil proceedings: 
- The process is commenced by state of claim, which outlines the demand of the plaintiff. 
- The defendant files a defence, which responds to each allegation. 
- The defendant may file a counterclaim. 
 
In criminal proceedings: 
- The process is commenced by issuing of summons or by the arrest and charging of the 

accused. 
 
Pre-trial procedures: 
- Interrogatories - Series of questions requiring written answers on oath. 
- Discovery - Requires a person to declare on oath all relevant documents in his or her 

possession, and to allow them to be inspected. 
- Interlocutory orders - Orders to correct incomplete pleadings or compliance with 

interrogatories or discovery. 
- Interim injunctions - Urgent orders preserving an existing position or restraining a party 

from doing something. 
 
- Burden of proof - Which party has the onus of proving the truth? 

- Criminal trials: the prosecution. 
- Civil trials: the plaintiff. 

- Standard of proof - To what degree must the facts be established? 
- Criminal trials: beyond all reasonable doubt. 
- Civil trials: on the balance of probabilities. 

 
Trial 
- The parties present their opening cases. 
- Witnesses are called to give evidence in the following order: 

- Evidence in chief 
- Cross-examination 
- Re-examination 


