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Chapter 5: Bail

— There is an assumption to receive bail because of the resumption of innocence and right to
liberty.

1 Bail application: which court

*  Further applications for bail are made to the court to which the accused is remanded to
appear s 18(3)

*  When an accused is charged with treason, bail application is to be made to the Supreme
Court: s 13(2)(a)

*  When an accused is charged with murder, bail application is to be made to the Supreme
Court OR the magistrate who commits the person for trial for murder: s 13(2)(b)

2 Presumption of bail
Bail Act 1977 (Vic)
S4-

(1) Any person accused of an offence and being held in custody in relation to that offence shall
be granted bail

Exceptional circumstances:

Shall be refused bail unless exceptional circumstances exist -

*  Murder: s 4(2)(a)
* Treason: s 4(2)(a)
* Adrug offence listed below: s 4(2)(b)(i), (ia), (ii) and (iii)

Legislation:
(2) A court shall refuse bail -
(a) Inthe case of a person being charged with treason or murder
(b) In the case of a person being charged with -

(i) ss 71, 71AA, 72 or 72A of the Drugs, Poisons and Controlled Substances
1981 (or conspiring to commit any offences under 79(1))

(ia) trafficking in relation to a commercial quantity of a drug of dependence (s 71 of
the above act)

(ii) ss 231(1), 233A or 233B(1) of Customs Act 1903 (Cth) where it is
committed in relation to narcotic goods in commercial quantity

(iii) ss 307.1,307.2,307.5,307.6,307.8 or 307.9 of the Cth Criminal Code in
commercial quantity

UNLESS the court is satisfied that exceptional circumstances exist which justify the grant
of bail.



NOTE: Even if D shows exceptional circumstances it is still possible for bail to be denied because
D is an unacceptable risk under s4(2)(d)(i).

Cases:

* Onus on D to prove exceptional circumstances ‘in the nature of, or forming an exception,
unusual, out of the ordinary, special’ - DPP (Cth) v Tang & Others (1995)

Granted -

* RvCox[2003] - C showed that there were exceptional circumstances, there was also no
unacceptable risk; factors considered in combination to amount to this decision:
- Crown case not particularly strong
— Applicant previously of good character
— A co-accused had been granted bail (principle of parity)
— Protective custody a more onerous form of incarceration
— Delay to trial uncertain duration but possibly > 18 months
— D married, 3 children (all < 10), had prospect of employment
— D had psychiatric condition (depression) which would be exacerbated by prison

* Mockbel [2002] - agreed that there were unacceptable circumstances due to:
— Police involved being investigated for corruption and trial delay up to 3 years.
However, bail was opposed on the grounds of him being an unacceptable risk due to:
- His wealth
- Extensive overseas connections (including family)
Bail was granted by balancing these factors against exceptional circumstances.

Refused -

* RvBenbrika & Ors [2008] - charged with 11 terrorism offences. Failed to demonstrate
exceptional circumstances on the basis of:
— Physical illness

Mental distress

- Lack of sunlight

— In custody for 2 and a half years

Because of the seriousness of the charges, the strength of the crown case and the stage of the

trial.

* DPP (Cth) v Abbott [1997] - having a large sum of money in the form of a surety is not
enough to grant exceptional circumstances.

Unacceptable risk:

S 4(2)(d)(i) - if the court is satisfied that there is an unacceptable risk that the accused if released
on bail would:

— fail to surrender himself into custody in answer to his bail

— commit an offence whilst on bail

— endanger the safety or welfare of members of the public

— interfere with witnesses or otherwise obstruct the course of justice whether in relation
to himself or any other person

S 4(3) - Whether the circumstances constitute an unacceptable risk, the court shall have regard to
relevant matters including -



(a) the nature and seriousness of the offence;

(b) the character, antecedents, associations, home environment and background of the
accused;

(c) the history of any previous grants of bail to the accused;

(d) the strength of the evidence against the accused;

(e) the attitude, if expressed to the court, of the alleged victim of the offence to the grant of
bail;

(f) any conditions that might be imposed to address the circumstances which may constitute
an unacceptable risk.

Strategies for minimising ‘unacceptable risk’
1. Imposing conditions of bail
2. Requiring the accused to obtain a surety
Show cause:
(4) Where the accused is charged with one of the following offences-

the Court shall refuse bail unless the accused shows cause why his detention in custody is
not justified and in any such case where the court grants bail the court -

NOTE: Even where D can ‘show cause’, may still be an unacceptable risk under s S

4(2)(d)(D)-

Indictable offence while awaiting trial for another indictable offence

(a) With an indictable offence that is alleged to have been committed while he was at large
awaiting for trial for another indictable offence;

Stalking

(b) With an offence against s 21A(1) of Crimes Act 1958 (stalking) and -

(i) If the accused has within the preceding 10 years been convicted or found guilty
of an offence against the section in relation to any person or an offence in the
course of committing which he or she used or threatened to use violence against
any person; or

(ii) The court is satisfied that the accused on a separate occasion used or threatened
to use violence against the person whom he or she is alleged to have stalked,
whether or not the accused has been convicted or found guilty of, or charged
with, an offence in connection with that use or threatened use of violence; or

Domestic violence

(ba) with an offence against s 37, 37A, 123, 123A or 125A of the Family Violence Protection
Act 2008 of contravening a family violence intervention order or family violence safety
notice (as the case requires) in the course of committing which the accused is alleged to
have used or threatened to use violence, and -

(i) the accused has within the preceding 10 years been convicted or found
guilty of an offence in the course of committing which he or she used or
threatened to use violence against any person; or

the court is satisfied that the accused on a separate occasion used or threatened to use violence
against the person who is the subject of the



