
Introduction and Ascertainment of Foreign Law 
 

Foreign Law as Fact?  

 

Evidence Act 1995 (NSW) 

176 Questions of foreign law to be decided by judge 

                   If, in a proceeding in which there is a jury, it is necessary to 

ascertain the law of another country which is applicable to the facts of the 

case, any question as to the effect of the evidence adduced with respect to 

that law is to be decided by the judge alone. 

 
 

Foreign law is treated as a question of fact (Neilson v Overseas Projects)—however it is decided 

by a judge not a jury (Evidence Act s176). 

However, only courts may apply that foreign law once it is proved—they won’t accept evidence 

of how it should be applied (Allstate Life Insurance) 

Presumption of Similarity and Role of Expert Evidence 

 

In the absence of any evidence to the contrary, foreign law is presumed to be the same of the 

law of the forum (Neilson)—but only in the case of broad principles which are likely to be the 

same (Damberg) 

Damberg v Damberg 

o Presumption doesn’t operate to benefit the party who failed to prove foreign law 

o Can’t assume German tax law is the same as Australian. Applies only where there are 

universal legal principles. Courts will not make a presumption which they suspect to be 

wrong 

Mode of Proof: Who is a Competent Witness? 

 

Evidence Act 1995 (NSW) 

79 Exception: opinions based on specialised knowledge 

             (1)  If a person has specialised knowledge based on the person's 



training, study or experience, the opinion rule does not apply to evidence of 

an opinion of that person that is wholly or substantially based on that 

knowledge. 

 
 

Expert witnesses can be used to prove common law—they must have specialised knowledge 

based on their study, training or experience (but don’t necessarily have to be a legal expert) 

(Ajami v Comptroller of Customs) 

Alternative Methods of Proof 

 

Evidence Act 1995 (NSW) 

174 Evidence of foreign law  

(1) Evidence of a statute, proclamation, treaty or act of state of a 

foreign country may be adduced in a proceeding by producing:  

(a) a book or pamphlet, containing the statute, proclamation, 

treaty or act of state, that purports to have been printed by 

the government or official printer of the country or by the 

authority of the government or administration of the 

country, or 

(b) a book or other publication, containing the statute, 

proclamation, treaty or act of state, that appears to the court 

to be a reliable source of information, or 

(c) a book or pamphlet that is or would be used in the courts 

of the country to inform the courts about, or prove, the 

statute, proclamation, treaty or act of state, or 

(d) a copy of the statute, proclamation, treaty or act of state 

that is proved to be an examined copy. 

(2) A reference in this section to a statute of a foreign country 

includes a reference to a regulation or by-law of the country. 

 

175 Evidence of law reports of foreign countries  

(1) Evidence of the unwritten or common law of a foreign country 

may be adduced by producing a book containing reports of 



judgments of courts of the country if the book is or would be used 

in the courts of the country to inform the courts about the unwritten 

or common law of the country. 

(2) Evidence of the interpretation of a statute of a foreign country 

may be adduced by producing a book containing reports of 

judgments of courts of the country if the book is or would be used 

in the courts of the country to inform the courts about the 

interpretation of the statute. 

 

 

Foreign law can also be proved by tendering statute, law reports etc. (Evidence Act ss174-175) 

Proceedings can be commenced in a foreign court, with the consent of all parties, to answer a 

question as to the principles of foreign law (UCCPR rl 6.44) 

Interstate and Trans-Tasman law 

 

TTPA 

79 Matters of law 

             (1)  Proof is not required about the provisions and coming into 

operation (in whole or in part) of: 

                     (a)  a New Zealand Act or an Imperial Act in force in New 

Zealand; or 

                     (b)  a regulation, rule or by-law made, or purporting to be 

made, under such an Act; or 

                     (c)  a Proclamation or order made, or purporting to be made, by 

the Governor-General of New Zealand under such an Act; or 

                     (d)  an instrument of a legislative character (for example, a rule 

of court) made, or purporting to be made, under such an Act, being an 

instrument that is required by or under a law to be published, or the 

making of which is required by or under a law to be notified, in the New 

Zealand Gazette . 

             (2)  The Australian court, or the person or body, may inform itself 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa2010254/s4.html#australian_court


about those matters in any way that it considers appropriate. 

 
 

Evidence Act 1995 (NSW) 

143 Matters of law 

             (1)  Proof is not required about the provisions and coming into 

operation (in whole or in part) of: 

                     (a)  an Act, a State Act, an Act or Ordinance of a Territory or an 

Imperial Act in force in Australia; or 

                     (b)  a regulation, rule or by-law made, or purporting to be 

made, under such an Act or Ordinance; or 

                     (c)  a Proclamation or order of the Governor-General, the 

Governor of a State or the Administrator or Executive of a Territory made, 

or purporting to be made, under such an Act or Ordinance; or 

                     (d)  an instrument of a legislative character (for example, a rule 

of court) made, or purporting to be made, under such an Act or Ordinance, 

being an instrument that is required by or under a law to be published, or 

the making of which is required by or under a law to be notified, in any 

government or official gazette (by whatever name called). 

             (2)  A judge may inform himself or herself about those matters in 

any way that the judge thinks fit. 

             (3)  A reference in this section to an Act, being an Act of an 

Australian Parliament, includes a reference to a private Act passed by that 

Parliament. 

 

No proof is required of interstate or New Zealand law 

 

 

Filing of Notices 

 



Exclusion of Foreign Law 
 

Foreign penal and revenue laws 

 

General rule that courts will not enforce penal or revenue laws of a foreign state—however N.B 

this may be superseded by agreements about tax avoidance etc. 

Revenue laws 

 

Courts will not enforce another State’s revenue laws, such as tax laws (India v Taylor) 

Penal Laws 

 

Courts will not enforce foreign laws that impose penalties (Huntington v Attrill). This includes 

criminal bonds etc. (USA v Inkley) 

Huntington v Attrill 

 Civil penalties payable to another private party enforceable as not enforced by the 

foreign state 

Australian courts will not enforce the ‘governmental interests’ of foreign states 

 

Australian courts won’t intervene to protect the governmental interests of foreign states, no 

matter how close Australia is to that state (AG (UK) v Heinemann) 

 

 

 

 

 

 

 

 

 

 

 



Enforcement of Foreign Judgments 
Can we enforce a foreign judgment? How? 

1. Is it a New Zealand judgment? 

1.1. Can only enforce by registration (TTPA s 65) 

1.1.1. Judgment has same effect as if it had been given in Australia (s 74) 

1.2. Australian courts must register the NZ judgment on application of the judgment creditor (s 

68) 

1.2.1. Court must give notice of registration to judgment debtor (s 73) 

1.3. Can set aside if contrary to public policy of Australia (s 72) 

1.4. Can stay the enforcement proceedings pending an appeal by the judgment debtor in NZ (s 

76) 

2. Is it an interstate judgment? 

2.1. Court must register judgment upon receipt of a copy (Service and Execution of Process Act s 

105) 

2.2. Court has the power to stay enforcement, or impose any conditions on enforcement that it 

sees fit (s 106) 

3. Is it a judgment covered by the schedule of the Foreign Judgments Act? 

3.1. Schedule sets out which courts the Act applies to 

3.2. Is the judgment a type that can be registered? (s 5(4)) 

3.2.1. Must be a money judgment  

3.2.1.1. Not a penal or revenue judgment (s 3) 

3.2.2. Must be final and conclusive 

3.2.2.1. This includes judgments that are subject to appeal (s 5(5)) 

3.3. Registration 

3.3.1. Must be commenced in the Supreme Court (UCPR 53.1) 

3.3.2. Notice must be served personally on the judgment debtor (UCPR rl 53.6) 

3.3.3. The judgment has the same effect as a judgment of the forum court (FJA s 6(7)) 

3.4. Can the registration be set aside?  

3.4.1. Did the courts of the original country have no jurisdiction? (s 7(2)(iv)) 

3.4.2. Did the judgment debtor not receive notice of the original proceedings? (s 

7(2)(v)) 

3.4.3. Was the judgment obtained by fraud (s 7(2)(vi)) 

3.4.4. Would enforcement be contrary to public policy? (s 7(2)(xi)) 

3.5. Can the enforcement of the judgment be stayed? 

3.5.1. Stay can be granted if the judgment is being appealed in a foreign court (s12) 

4. Is it any other foreign judgment? 

4.1. Did the original court have jurisdiction in the international sense? 

4.1.1. Was the judgment debtor present in the judgment jurisdiction? 

4.1.1.1. If a corporation, must have a fixed place of business, where the 

company’s business was transacted from. If an agent, they must have 

authority to bind the company (Adams v Cape Industries) 

4.1.1.2. Selling goods into the jurisdiction is not enough to establish presence 

(Lucasfilms) 



4.1.2. Did they submit to the jurisdiction? 

4.1.2.1. Voluntary submission, other than submitting merely to contest 

jurisdiction (FJA s 11) 

4.2. Was the judgment final and conclusive? 

4.2.1. Test of finality is how the foreign court views the judgment (Schnabel v Lui) 

4.2.2. Judgments subject to appeal, and default judgments are still final and conclusive 

(Schnabel v Lui) 

4.3. Were the parties the same? 

4.4. Was the judgment for a fixed sum? 

4.4.1. Must be fixed, or calculable 

4.5. Was the foreign judgment obtained by fraud? 

4.5.1. If notice of the fraud came about after the original judgment, this is a grounds 

for not enforcing it (Keele) 

4.5.2. However conflicting authority as to whether fraud that was known about before 

original judgment can be a grounds for non-enforcement. Keele says no, Yoon v 

Song says yes. 

4.6. Is there a public policy reason for not enforcing the judgment? 

4.6.1. Must be fundamental and of a high order (Jenton v Townsing) 

4.6.2. Denial of natural or substantial justice (Adams v Cape Industries) 

4.6.3. Penal and revenue judgments (Benefit Strategies Group v Prider) 

5. Is it an international arbitration award? 

5.1. International arbitration awards are binding and enforceable in Australia, unless contrary to 

public policy (International Arbitration Act s 8) 

5.2. Courts must grant a stay of proceedings if the parties have a valid arbitration (s 7) 

 

 

 


