
1. History and Nature of Equity 
 

What is Equity 

   

 The Earl of Oxford’s Case (1615) determined that where there is a conflict between the common 

law and equity, equity prevails. The Judicature Acts 1873 (UK) combined the courts of equity and 

law together, with s25 reaffirming Earl of Oxford.  

 Lord Cairns Act (1858) provided that an award of damages could be granted in equity – relief 

similar to the common law  

o This led to the lawyers beginning to use precedent to argue their cases, which subverted the 

fact that equity considers all circumstances of the case 

 

The Fusion Fallacy  

 

 In Australia, law and equity merged in the 1970s through the Supreme Court Act 1970 and Law 

Reform (Law & Equity) Act 1972 (NSW), with S5 providing that the court could administer all 

rules of law (including equity) concurrently  

o Both UK + Aus speaking about the merging of the bodies of law ADMINISTRATIVELY 

not anything else  

o This statute is reinforced by the Earl of Oxford’s Case 

 By awarding common law damages for an equitable wrong 

o Redgrave v Hurd: Damages for misrepresentation from it being a term in the contract or it 

being fraudulent 

o However, equity thought innocent misreps can be fundamental, and therefore rescission is 

available  

o But in this case , the judge said that you can do damages for innocent misrep: Fusion Fallacy 

 Awarding exemplary damages (Common law): Harris v Digital Pulse   

 

 

Walsh v Lonsdale 

Key Principle: Fusion fallacy as an example 

Facts  This is an example of a fusion fallacy.  

 Landlord granted a 7 year lease to a tenant. Lease did not satisfy legal 

formalities and therefore was void at law. The Landlord tried to grant it but it 

was ineffective at law for want of formality.  

 The tenant entered the premises, went into possession, the L demanded a year’s 

rent in advance as the ‘lease’ required. Tenant refused and said I don’t owe you 

that money. It’s not a proper lease, I’m only a tenant in sufferance. I owe you 

some money but not a year’s in advance.   

 L then seized and took all the T’s goods.  

 T sued L to get his goods back. Wrongful distress of goods. (no longer exists 

though) 

 

Issue  It is unlawful if there is no debt owed – and there is no debt owed if there is 

no valid lease  

Judgement/ 

Result 
 There was no valid lease at law and therefore distress should have been illegal  

 However, it was not deemed this and hence a fusion fallacy by Jessel MR  

 Jessel MR suggested incorrectly that you could covert this equitable lease into 

a legal lease  



Commentary   Broad: Rules of law and equity being merged by Judicature  

 Narrow: A decision that can only be explained by the fact that the courts can 

fuse both law and equity  

  

Chan v Cresdon 

Key Principle: t 

Facts  Cresdon agreed in writing to lease land to Sarcourt  

 The agreement contained the terms of the lease – it was executed but never 

registered   

 S defaulted under the lease and Cresdon took action against Chan as the 

guarantor of the unregistered lease (an equitable lease therefore)   

 Since it was not registered, there was no enforceable guarantee and 

Cresdon's action was unsuccessful   

Issue  HC ruled that the rule in Walsh v Lonsdale meant that an agreement to a 

lease gave rise an equitable lease but it did not create a legal interest. The rule 

is also that a lease and an agreement to lease may be treated as the same in 

equity only if SP.   

 

Judgement/ 

Result 
 W v L was not a fusion fallacy  

 The court also confirmed that the rule depends upon the availability of 

specific performance of the agreement to lease   

 Here, Cresdon had mortgaged the property; the lease had come to an end 

before the expiration of the term due to S' breach of defaulting  

 Therefore, being an equitable interest, it could be defeated by a BFPFVWN of 

a legal interest (a legal lease for example)  

 Ultimately, C was aiming to enforce "obligations under the lease" but the 

court ruled that these were obligations of a legal lease (contractual 

interpretation point) and because there was no legal lease, there was no 

enforceable guarantee to rely on as an equitable remedy   

 

Commentary   Australian discussion of Walsh v Lonsdale 

 Made the point that equity courts can backdate specific performance – see you 

as owing legal duties at the time - 

 


