
Table of Contents 
1. Torrens I: Indefeasibility and Exceptions ................................................................................ 6 

1.1 The essential features of Torrens Title ................................................................................... 6 

1.1.1 The Nature of Torrens Title ............................................................................................. 6 

1.1.2 Exchange of Contracts ..................................................................................................... 6 

1.1.3 Lodgement in Registerable form .................................................................................... 7 

1.2 Indefeasibility of Title ............................................................................................................ 7 

1.3 Exceptions to indefinability .................................................... Error! Bookmark not defined. 

1.3.1 Unregistered Interests in Torrens Title Land ................... Error! Bookmark not defined. 

1.3.2 Priorities between competing Interests .......................... Error! Bookmark not defined. 

1.3.3 Priorities between 2 REGISTERED Interests ..................... Error! Bookmark not defined. 

1.3.4 Priorities between REGISTERED & UNREGISTERED ......... Error! Bookmark not defined. 

1.4 Various Exceptions to indefeasibility ..................................... Error! Bookmark not defined. 

1.4.1 Fraud ................................................................................ Error! Bookmark not defined. 

1.4.2 Personal Equities .............................................................. Error! Bookmark not defined. 

1.4.3 Prior Folio ......................................................................... Error! Bookmark not defined. 

1.4.4 Omitted or mis-described easement ............................... Error! Bookmark not defined. 

1.4.5 Omitted or mis-described profit a prendre ...................... Error! Bookmark not defined. 

1.4.6 Wrong description of Boundaries .................................... Error! Bookmark not defined. 

1.4.7 Short Term Tenancies ...................................................... Error! Bookmark not defined. 

1.4.8 Possessory Title ................................................................ Error! Bookmark not defined. 

1.5 The Torrens Assurance Fund .................................................... Error! Bookmark not defined. 

2. Torrens Title: Priorities between Unregistered Interests ...... Error! Bookmark not defined. 

2.1 Characterising Unregistered Interests .................................... Error! Bookmark not defined. 

2.1.1 Notice of Earlier Interest defeats Later Interest .............. Error! Bookmark not defined. 

2.1.2 Competing Unregistered Legal Interests ......................... Error! Bookmark not defined. 

2.1.3 Competing Unregistered Equitable Interests .................. Error! Bookmark not defined. 

2.1.4 Competing Legal and Equitable Interest .......................... Error! Bookmark not defined. 

2.2 The Operation of Caveats ....................................................... Error! Bookmark not defined. 

2.2.1 Right to Lodge Caveat (Part 7A of RPA) ........................... Error! Bookmark not defined. 

2.2.2 Operation of S 74H RPA ................................................... Error! Bookmark not defined. 

2.2.3 Operation of s 74F RPA (Formal Requirements) .............. Error! Bookmark not defined. 

2.2.4 Lapsing Notice (ss 74I, 74J & 74MA) ................................ Error! Bookmark not defined. 

2.2.5 Removal of Caveats .......................................................... Error! Bookmark not defined. 

2.2.6 Effect of Lodging a Caveat (s 74H) ................................... Error! Bookmark not defined. 



2.2.7 Caveats by Registrar General ........................................... Error! Bookmark not defined. 

2.2.8 Caveats Lodged without Reasonable Cause (s 74 RPA) ... Error! Bookmark not defined. 

2.2.9 Operation of s 74Q ........................................................... Error! Bookmark not defined. 

2.2.10 Injunctions to restrain further caveats (s 74R RPA) ......... Error! Bookmark not defined. 

2.3 Distinction between Unregistered Legal and Equitable Interests ........ Error! Bookmark not 

defined. 

2.3.1 Unregistered Legal Interests ............................................ Error! Bookmark not defined. 

2.3.2 Unregistered leases under s 23D CA ................................ Error! Bookmark not defined. 

2.3.3 Equitable Leases ............................................................... Error! Bookmark not defined. 

2.3.4 Unregistered legal interests (Next Dealing Registrable) – s 43A RPA ... Error! Bookmark 

not defined. 

2.3.5 Types of equitable interests: equitable interests, personal equities and “mere” 

equities Error! Bookmark not defined. 

2.4 Postponing Conduct ................................................................ Error! Bookmark not defined. 

3. Mortgages ...................................................................................... Error! Bookmark not defined. 

3.1 Equitable Mortgage ................................................................. Error! Bookmark not defined. 

3.1.1 Mortgage under Old System Title .................................... Error! Bookmark not defined. 

3.1.2 Equity in Redemption ....................................................... Error! Bookmark not defined. 

3.1.3 Foreclosure ...................................................................... Error! Bookmark not defined. 

3.1.4 Early Discharge of Mortgages .......................................... Error! Bookmark not defined. 

3.1.5 Penalty Provisions and Cogs on Equity of Redemption ... Error! Bookmark not defined. 

3.2 Mortgages under Torrens Title ............................................... Error! Bookmark not defined. 

3.2.1 Foreclosure under Torrens Title ....................................... Error! Bookmark not defined. 

3.2.2 Penalty Clause .................................................................. Error! Bookmark not defined. 

3.3 Remedies Available to a Mortgagee ....................................... Error! Bookmark not defined. 

3.3.1 Right to Sue on personal covenant .................................. Error! Bookmark not defined. 

3.3.2 The right to possession .................................................... Error! Bookmark not defined. 

3.3.3 Right to appoint receiver as a remedy ............................. Error! Bookmark not defined. 

3.3.4 Right to lease as remedy .................................................. Error! Bookmark not defined. 

3.3.5 Right to improve the mortgaged property as a remedy .. Error! Bookmark not defined. 

3.3.6 Right to exercise the Power of Sale as a remedy ............. Error! Bookmark not defined. 

3.3.7 Requirements in statutory notice to remedy the default Error! Bookmark not defined. 

3.3.8 Obligation imposed on mortgagee when selling ............. Error! Bookmark not defined. 

3.4 Remedies available to mortgagor complaining of an improper sale ... Error! Bookmark not 

defined. 

3.5 Priorities between mortgagees where there have been further advances Error! Bookmark 

not defined. 



3.6 Tacking ..................................................................................... Error! Bookmark not defined. 

3.6.1 Doctrine of ‘tabula in naufragio; ...................................... Error! Bookmark not defined. 

3.6.2 Tacking further advances ................................................. Error! Bookmark not defined. 

4. Easement ........................................................................................ Error! Bookmark not defined. 

4.1 Characteristics of an Easement ............................................... Error! Bookmark not defined. 

4.1.1 (1) Dominant and Servient Tenement ............................. Error! Bookmark not defined. 

4.1.2 (2) Accommodate the Dominant Tenement .................... Error! Bookmark not defined. 

4.1.3 (3) Not owned or occupied by the same person ............. Error! Bookmark not defined. 

4.1.4 (4) Capable of forming a grant ......................................... Error! Bookmark not defined. 

4.2 Creation ................................................................................... Error! Bookmark not defined. 

4.2.1 Express Grant ................................................................... Error! Bookmark not defined. 

4.2.2 Easement of Necessity ..................................................... Error! Bookmark not defined. 

4.2.3 Omitted Easement under Torrens Title - Exceptions to indefeasibility Error! Bookmark 

not defined. 

4.2.4 Easement by prescription ................................................ Error! Bookmark not defined. 

4.2.5 Creation of easement by Statute ..................................... Error! Bookmark not defined. 

4.2.6 Conversion to Torrens ...................................................... Error! Bookmark not defined. 

4.2.7 Validly Created ................................................................. Error! Bookmark not defined. 

4.3 Personal Equities Exception .................................................... Error! Bookmark not defined. 

4.4 Construction of an Easement ................................................... Error! Bookmark not defined. 

4.5 Changing, modifying, extending an easement ......................... Error! Bookmark not defined. 

4.6 Extinguishment of Easement ................................................... Error! Bookmark not defined. 

4.6.1 Express release ................................................................. Error! Bookmark not defined. 

4.6.2 Implied release ................................................................. Error! Bookmark not defined. 

4.6.3 Operation of Law.............................................................. Error! Bookmark not defined. 

4.6.4 Order of Court .................................................................. Error! Bookmark not defined. 

4.7 Remedies ................................................................................. Error! Bookmark not defined. 

4.7.1 Abatement ....................................................................... Error! Bookmark not defined. 

4.7.2 Injunction ......................................................................... Error! Bookmark not defined. 

4.7.3 Damages ........................................................................... Error! Bookmark not defined. 

4.8 Profits a Prendre ...................................................................... Error! Bookmark not defined. 

5. Positive Covenants ....................................................................... Error! Bookmark not defined. 

5.1 Nature of a Positive Covenant ................................................ Error! Bookmark not defined. 

5.1.1 A positive Covenant as part of an easement ................... Error! Bookmark not defined. 

5.2 The enforceability of positive covenant by successors in title to the original covenantee

 Error! Bookmark not defined. 



5.2.1 The benefit at law ............................................................ Error! Bookmark not defined. 

5.2.2 Enforceability by successors in title ................................. Error! Bookmark not defined. 

5.2.3 Express assignment .......................................................... Error! Bookmark not defined. 

6. Restrictive Covenant .................................................................... Error! Bookmark not defined. 

6.1 Meaning of Restrictive ............................................................ Error! Bookmark not defined. 

6.1.1 Negative in substance ...................................................... Error! Bookmark not defined. 

6.1.2 Categories of restrictive covenants ................................. Error! Bookmark not defined. 

6.1.3 When will a restrictive covenant not be enforced under OST? ...... Error! Bookmark not 

defined. 

6.1.4 Operation of ss 70 and 70A CA ........................................ Error! Bookmark not defined. 

6.1.5 ‘Touch and Concern’ ........................................................ Error! Bookmark not defined. 

6.1.6 Subdivision of the land benefited .................................... Error! Bookmark not defined. 

6.2 Schemes of Development ....................................................... Error! Bookmark not defined. 

6.2.1 The requirements of a building scheme (Elliston v Reacher (1908)): ... Error! Bookmark 

not defined. 

6.3 Restrictive Covenants under Torrens Title ............................. Error! Bookmark not defined. 

6.3.1 Requirements for a restrictive covenant burdening Torrens Title land to be 

enforceable ...................................................................................... Error! Bookmark not defined. 

6.3.2 Compliance with s 88(1) where covenant is recorded under s 88(3) CA ................ Error! 

Bookmark not defined. 

6.3.3 Release, vary, modify ....................................................... Error! Bookmark not defined. 

6.3.4 Clearly indicate ................................................................. Error! Bookmark not defined. 

6.3.5 Kerridge v Foley and s 88(1) CA ....................................... Error! Bookmark not defined. 

6.4 Whether a restrictive covenant that is part of a scheme of development can comply with s 

88(1) CA where covenant is recorded under s 88(3) (after 1964) ....... Error! Bookmark not defined. 

6.4.1 Operation of s 88B ........................................................... Error! Bookmark not defined. 

6.5 An injunction as a remedy for the breach of a restrictive covenant .... Error! Bookmark not 

defined. 

6.5.1 Damages as a remedy for breach of restrictive covenant Error! Bookmark not defined. 

6.6 Extinguishment of restrictive covenants ................................ Error! Bookmark not defined. 

6.6.1 Express Release ................................................................ Error! Bookmark not defined. 

6.6.2 Implied Release ................................................................ Error! Bookmark not defined. 

6.6.3 Operation of Law.............................................................. Error! Bookmark not defined. 

6.6.4 Removal of restrictive covenants by the Registrar-General ........... Error! Bookmark not 

defined. 

7. Leases .............................................................................................. Error! Bookmark not defined. 

7.1 Types of Leases ........................................................................ Error! Bookmark not defined. 



7.1.1 Fixed Terms ...................................................................... Error! Bookmark not defined. 

7.1.2 Periodic Lease .................................................................. Error! Bookmark not defined. 

7.1.3 Tenancies at will or at sufferance .................................... Error! Bookmark not defined. 

7.2 Requirements of Exclusive Possession ................................... Error! Bookmark not defined. 

7.3 Formalities ............................................................................... Error! Bookmark not defined. 

7.3.1 Torrens Title formalities ................................................... Error! Bookmark not defined. 

7.3.2 Torrens Unregistered Legal Interest ................................ Error! Bookmark not defined. 

7.3.3 Torrens Unregistered Equitable Interest ......................... Error! Bookmark not defined. 

7.4 Equitable Leases ...................................................................... Error! Bookmark not defined. 

7.5 Privity of Estate and Privity of Contract ................................. Error! Bookmark not defined. 

7.6 Covenants in Leases ................................................................ Error! Bookmark not defined. 

7.6.1 Specific legislation regulating leases ................................ Error! Bookmark not defined. 

7.6.2 Covenants by implication ................................................. Error! Bookmark not defined. 

7.6.3 Covenant for quiet enjoyment ......................................... Error! Bookmark not defined. 

7.6.4 Covenant not to derogate from the grant ....................... Error! Bookmark not defined. 

7.6.5 An Implied duty of good faith .......................................... Error! Bookmark not defined. 

7.6.6 Covenants implied by statute .......................................... Error! Bookmark not defined. 

7.6.7 Covenants implied by the general law ............................. Error! Bookmark not defined. 

7.7 Assignment and Subleasing .................................................... Error! Bookmark not defined. 

7.7.1 Assigning the Lease .......................................................... Error! Bookmark not defined. 

7.7.2 Sub-leasing ....................................................................... Error! Bookmark not defined. 

7.7.3 Requirement to satisfy a qualified covenant ................... Error! Bookmark not defined. 

7.7.4 Unreasonably withholding consent ................................. Error! Bookmark not defined. 

7.7.5 Surrender Clauses ............................................................ Error! Bookmark not defined. 

7.7.6 Assignment of Reversion.................................................. Error! Bookmark not defined. 

7.7.7 Remedies of damages and injunctions ............................ Error! Bookmark not defined. 

7.8 Termination and Relief against forfeiture .............................. Error! Bookmark not defined. 

7.8.1 Differences in liability between breach of essential and non-essential term ........ Error! 

Bookmark not defined. 

7.8.2 Waiver and Election ......................................................... Error! Bookmark not defined. 

7.8.3 Forfeiture of Lease ........................................................... Error! Bookmark not defined. 

7.8.4 Relief against Forfeiture ................................................... Error! Bookmark not defined. 

7.8.5 Mesne Profits ................................................................... Error! Bookmark not defined. 

 

 

 



 

 

 

 

 

 

 

1. Torrens I: Indefeasibility and Exceptions 

1.1 The essential features of Torrens Title 

1.1.1 The Nature of Torrens Title 

The fundamental concept of Torrens Title is that a person interested in dealing with a specific 

property may consult the Torrens Title Register and be satisfied without further inquiry, as to who is 

the owner of the property and as to have interests in the property. 

The Real Property Act 1862 (NSW) introduced Torrens Title in NSW, and was replaced by the Real 

Property Act 1900 (NSW). 

Under the Act, the Registrar-General shall cause a Register to be maintained for the purpose of the 

Act: s 31B: 

o First schedule – name of the current registered proprietor – vendors name previously 

recorded and where purchaser’s name, upon registration is recorded 

o Second schedule - all other interests to property, interests which are capable of registration 

– mortgage, leases, restrictive covenants and easements. 

1.1.2 Exchange of Contracts 

It is usual conveyancing practice for the vendor to prepare a contract for sale of land, with a 

counterpart contract. The original is executed by the vendor and handed to the purchaser at 

exchange. The counterpart is executed by the purchaser and handed to the vendor at exchange. 

It is conveyancing practice for a purchaser to pay a deposit at the time of exchange. However, 

exchange takes place when the original contract for sale of land and its counterpart are exchanged 

(not the payment of any deposit). 

Upon the exchange of contracts, a purchaser obtains an unregistrable, equitable interest in the 

property. 

o This simply means that the purchaser is entitled to go to the Supreme Court of NSW, Equity 

Division, to seek an order for the equitable remedy of specific performance of the contract. 

 The Vendor is entitled to obtain an order for specific performance against the 

purchaser. Both parties are bound by their contract. 



The interest acquired by a purchaser on exchange of contracts is only an equitable interest insofar as 

the purchaser is entitled to the equitable remedy of specific performance to compel performance of 

the contract: Tanwar Enterprise v Cauchi [2003] 

Upon completion or settlement, it is the time when the vendor delivers to the purchaser an 

executed transfer of the property being sold. It is conveyancing practice for the purchaser to 

simultaneously hand over to the vendor a bank cheque for the balance of the proceeds of sale owed 

by the purchaser to the vendor. It is normal practice for the vendor to hand to the purchaser not 

only an executed transfer but also the certificate of title. 

o The delivery of these documents will then enable the purchaser to ultimately become 

registered 

1.1.3 Lodgement in Registerable form 

Purchaser should immediately lodge transfer, along with CT. When lodged it must be in registerable 

form – with correct first and second schedule 

o Incorrect names on the new transfer will be rejected 

o Cannot register a transfer that is not subject to easements or leases, if in fact it is subject to 

these dealings in the second schedule 

Once the dealing has been lodged, the transfer will be registered. Registration should occur within 

24 hours of Lodgement assuming the dealing is in registrable form. 

1.2 Indefeasibility of Title 

Torrens Title has been described as a system ‘title by registration’: Breskvar v Wall (1971). 

There are 3 sections of the Real Property Act, which are fundamental to the creation of Torrens Title 

in NSW. They are ss 41, 42 & 43 Real Property Act 1900 (NSW). They provide: 

Section 41 provides that a person obtains title by registration. In Commonwealth v NSW (1980), the 

court observed that: ‘it is not the parties who effectively transfer the land but it is the State that 

does so’ 

S 42 states that the title received at registration is indefeasible (not subject to being lost, annulled, 

or overturned). 

Mayer v Coe (1968) (NSW) 

Facts 

Mrs Mayer had left her certificate of title with her solicitor for safekeeping. Unknown to Mrs 

Mayer, her solicitor forged her signature on a mortgage in favour of the equally innocent Mr Coe, 

who, believing that he was lending money to Mrs Mayer by way of first mortgage security, 

advanced the money to the solicitor Mrs Mayer. 

The solicitor misappropriated the money and used it for his own purpose. After the mortgage in 

favour of Mr Coe was registered, Mrs Mayer became aware of what happened. 

Held 



The court concluded that because Mr Coe had obtained registration, and because Mr Coe was not 

a party to any fraudulent activity by Mrs Mayer’s solicitor, Mr Coe was entitled to ‘indefeasibility’ 

immediately upon registration, even though he had obtained registration by lodging a forged 

mortgage. The fraud didn’t matter because Coe was innocent (unaware of it). The agent was 

working outside what Mayer asked for – thus the fraud was not incumbent on the victim (Mayer) 

Authority 

Under Torrens Title, upon registration, a person who neither fraudulent nor the beneficiary of a 

fraud carried out on their behalf, is entitled to rely on s 42 RPA and assert indefeasibility of title, 

even though the dealings which they become registered was a forgery or otherwise procured by 

fraud. 

The court observed that once Mr Coe obtained registration, under Torrens Title, his interest in 

Mrs Mayer’s property had acquired the quality of ‘indefeasibility’. 

Authority 

Once an interest is registered, that person has indefeasibility: Mayer v Coe; ss 41 and 42 RPA. 

 

S 43 Real Property Act 

S 43 RPA provides that, in the absence of fraud, a person who is taking an interest in a property 

under the provision of the act is to assume the correctness of the Register. 

o Such a person does not need to be concerned as to whether or not the person who is 

registered is entitled to do so. 

Deferred indefeasibility 

The concept of ‘deferred indefeasibility’ means that a person who registers a void dealing does not 

personally acquire indefeasibility in relation to the dealings registered. This was favoured in Gibbs v 

Messer [1891] and approved by 2 of 4 HC judges in Clements v Ellis (1934) (now rejected). 

Immediate indefeasibility preferred 

Frazer v Walker [1967], expressed a preference for ‘immediate indefeasibility’. Thereafter in NSW, 

the courts expressed preference for the ‘immediate indefeasibility’ approach: Mayer v Coe (1968); 

Schultz v Corwill (1969); Story v Advance Bank (1993). The HC also gave obiter dictum approval to 

the ‘immediate indefeasibility’ approach in Breskvar v Wall (1971). 

Authority: This means, that upon registration, a person get ‘’immediate’ indefeasibility. Mayer v Coe 

(1968); Schultz v Corwill (1969); Story v Advance Bank (1993). 

It follows that indefeasibility, as used in s 42 of the act, means immediate indefeasibility. 

 


