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Lecture 1 – Introduction to Civil Practice and Procedure, Jurisdiction 

and Guiding Principles 



1. Queensland v JL Holdings (1997) HCA 1 

Facts 

The parties were engaged in a long running commercial dispute concerning a lease to develop 

certain land. The estimated length of the trial was four months. After a number of interlocutory 

hearings and several amendments to the defence, the defendants applied again to amend their 

defence. All but one of the amendments were allowed. 

Keifel J in the FCA refused leave to add a defence which, though arguable, was likely to result in 

the vacation of the date which had been fixed for the trial six months ahead. The judge considered 

that maintaining that date was a more pressing consideration than a party's right to present a 

further defence. 

- Application by the State of Queensland to raise a defence. 

Held 

That case management could not be used to prevent a party litigating a fairly arguable issue. 

Case management considerations, including the availability of court resources are not irrelevant, 

but “justice is the paramount consideration in determining an application such as the one in 

question” 

That while case management principles were a relevant consideration, they could not be used to 

prevent a party from litigating an issue which was fairly arguable. A party should be permitted to 

raise an arguable defence provided any prejudice to other parties could be compensated by costs. 

The court did not want to allow for the amendment because it would push back the hearing date. 

The court said that justice is the paramount consideration in determining an application to 

amend. ‘Case management considerations including availability of court resources, not irrelevant 

but the paramount consideration is justice as between the parties’. ‘The ultimate aim of a court is 

the attainment of justice and no principle of case management can be allowed to supplant that 

aim’. 

Reasoning 

Dawson, Gaudron and McHugh JJ 

‘It is an important and useful aid for ensuring the prompt and efficient disposal of litigation. But it 

ought always to be borne in mind, even in changing times, that the ultimate aim of a court is the 

attainment of justice and no principle of case management can be allowed to supplant that aim.’ 

‘Case management, involving as it does the efficiency of the procedures of the court, was in this 

case a relevant consideration. But it should not have been allowed to prevail over the injustice of 

shutting the applicants out from raising an arguable defence, thus precluding the determination 

of an issue between the parties.’ 

Discussion 
The HC placed greater emphasis upon justice between the immediate parties to litigation when 
considering the efficacy of case management sanctions. 
 While case management principles were a relevant consideration, they could not be used to 
prevent a party from litigating an issue, which was fairly arguable. A party should be permitted to 
raise an arguable defence provided any prejudice to other parties could be compensated by costs. 

- Case management concerns are only relevant in exceptional circumstances. 

Status - This case was overruled in Aon Risk Services Australia v ANU (2009) HCA 

 

 



2. Aon Risk Services Australia Ltd v ANU [2009] HCA 27 

About the just, quick and cheap resolution as a key consideration as to whether to allow 

amendments of pleadings. 

The High Court expressly overruled statements in its previous decision of Queensland v JL 

Holdings that case management concerns are only relevant in exceptional circumstances. Instead, 

courts must always consider the public interest in the efficient use of court resources when 

determining whether to grant indulgences such as amendment of pleadings and adjournments.  

Queensland v JL Holdings Pty Ltd [1997] HCA 1 

Facts 

In December 2004, the respondent commenced proceedings in the Supreme Court of the 

Australian Capital Territory against co-insurers, claiming indemnity for bush fire damage to its 

observatory complex in January 2003. 

Defences filed in April 2005 raised issues as to buildings excluded from cover and as to under-

insurance of buildings covered. In June 2005, the respondent’s insurance broker, the appellant, 

was joined to the proceedings. Claims against it related to buildings not covered but not to under-

insurance. 

In November 2006, on the third day of a four week hearing allocation, the respondent settled with 

the co-insurers and obtained an adjournment to argue for further amendment of the claim 

against the appellant to allege, for the first time, breaches of duties not to under-insure. 

Amendment was subsequently allowed under the Court Procedures Rules 2006 ACT, r 501, with 

costs against the respondent on a party and party basis. A majority decision of the Australian 

Capital Territory Court of Appeal affirmed the amendment but escalated costs to an indemnity 

basis. In the High Court of Australia, the appellants appealed against the upholding of the 

amendment. In the appeal, both parties disavowed any contention that the case management 

requirements of the Court Procedures Rules were less stringent than in some other Australian 

jurisdictions. 

Issue 

Whether application could be dismissed on case management principles. 

Held 

The idea that justice is more important than case management is not valid. 

When considering leave to amend, the substantial costs and delay should be considered equally 

against the need to achieve justice. 

o Case management is on par with justice: “to the extent that statements suggest that case 

management considerations & questions of proper use of court resources are to be 

discounted or given little weight it (JL Holdings) should not to be regarded as 

authoritative”.  

“An application for leave to amend a pleading should not be approached on the basis that a party 

is entitled to raise an arguable claim, subject to payment of costs by way of compensation. There 

is no such entitlement”.  

Case management is just as important as justice because the court must consider that there is 

justice for ALL parties.  Case management is a very real consideration. 

A just resolution is what is important: “In the past it has been left largely to the parties to prepare 

for trial and to seek the court’s assistance as required. Those times are long gone. The allocation 



of power, between litigants and the court arises from tradition and from principle & policy. It is 

recognised by the courts that the resolution of disputes serves the public as a whole, not merely 

the parties to the proceedings”.  

“It is significant that the effect of the delay to apply to amend would be a trial was lost and 

litigation substantially recommenced. It would impact upon other litigants seeking a resolution of 

their cases” 

The decision is not stating that the courts will never allow an amendment but it is stressing that 

case management is the context in which litigation is carried out and thus there should be no 

need for amendments if drafting has been carried out correctly. 

Reasoning 

Per Gummow, Hayne, Kiefel, Crennan and Bell JJ: 

o The decision of whether or not to grant the right to amendment is at the discretion of the 

court; it cannot proceed from the assumption that so long as there is an arguable case + 

whatever injustice caused to the other side can be remedied by costs orders  then 

should be granted. 

o Rather, must be considered in context of case management  ie, the injustice caused not 

only to the other party; but all other litigants awaiting their hearing. 

o As such, limits may be placed upon a party’s ability to amendment their Statement of 

Claim when considered in the circumstances of the case  the complexity of what 

they’re trying to amend, how late in the civil procedure stage, what kind of impact this 

would have on all the other litigants in the pipeline. 

o Ultimately, the goal is a just proceeding  delay and cost may be taken into this. 

Per French J 

o JL Holdings cannot be taken as authority for the view that waste of public resources and 
undue delay, with the concomitant strain and uncertainty imposed on litigants, should not 
be taken into account in the exercise of interlocutory discretions of the kind conferred by 
r 502. Also to be considered is the potential for loss of public confidence in the legal 
system which arises where a court is seen to accede to applications made without 
adequate explanation or justification, whether they be for adjournment, for amendments 
giving rise to adjournment, or for vacation of fixed trial dates resulting in the resetting of 
interlocutory processes” 

Discussion 

 The High Court expressly overruled statements in its previous decision of Queensland v JL 
Holdings that case management concerns are only relevant in exceptional circumstances. 
Instead, courts must always consider the public interest in the efficient use of court 
resources when determining whether to grant indulgences such as amendment of 
pleadings and adjournments. 

In-depth discussion 

Recasting the landscape of interlocutory applications: Aon Risk Services Australia Ltd v 

Australian National University 

 In Aon Risk Services Australia Ltd v Australian National University, the High Court declared 

that parties do not have an absolute, untrammeled 'right' to amend pleadings at any stage of 

litigation, subject to costs.  



 Rather, at least regarding amendments which are not 'necessary' to determine the ‘real 

issues’ in the proceeding, correct defects in pleadings or avoid multiple proceedings, leave to 

amend is dependent on the discretion of the trial judge, who must take all relevant matters 

into account, including – crucially – ‘the concerns of case management’.  

 These ‘concerns’ may require that a party be 'shut out' from raising an arguable claim. This 

approach overturns the High Court's earlier decision in Queensland v JL Holdings Pty Ltd, 

which held that case management considerations could only 'perhaps' have this effect in 

'extreme' circumstances.  

 This rearrangement of priorities was motivated by the growing recognition that, in the context 

of limited judicial resources, access to justice requires that some limits be placed on the 

traditional adversarial model of litigation.  

 In JL Holdings, the High Court held that justice between the parties was the 'paramount 

consideration' in determining an application to amend pleadings. Consequently, an 

application should be granted so long as it raised an arguable issue and any prejudice to the 

respondent could be compensated by costs. 'Case management considerations' could not be 

applied - 'except perhaps in extreme circumstances' - to prevent this. 

 The decision in JL Holdings encouraged a culture of carelessness and tactical game-playing by 

litigants, who knew they 'always ha[d] JL Holdings in [their] back pocket'." This culture 

prolonged litigation and its associated drain on private and public resources, and judges were 

stymied in their attempts to prevent it."  

 JL Holdings was increasingly distinguished in the Federal Court, and the NSW Court of Appeal 

held that ss 56-58 of the Civil Procedure Act 2005 (NSW) ('NSW CPA') had, in NSW, 

‘significantly altered’ the JL Holdings approach. 

 The court indicated that matters relevant to the exercise of the judicial discretion to allow 

amendment include: 

o The extent of delay in seeking leave and its associated costs; 

o The point the litigation has reached applications brought during the time set for trial 

or that require vacating trial dates are less likely to be granted 

o The prejudice to the respondent if leave is granted – including the financial and 

emotional 'strain' of ongoing litigation, which even indemnity costs may not heal 

o The prejudice to other litigants and the efficient use of court resources; that is, the 

court held that the 'just' resolution of disputes is not limited to justice between the 

parties, but 'requires account to be taken of other litigants' 

o The applicant's explanation for the delay 

o The 'nature and importance' of the amendment to the applicant 

o The 'need to maintain public confidence in the judicial system'.  

 It acknowledges that case management is an important 'aid' to the administration of justice, 

so 'serious departures' should 'not be treated lightly'. 

 

 

 

 



What is Civil Procedure? 

Procedural law is the law which governs the conduct of proceedings before the court, that is, ‘the 

mode of proceeding by which a legal right is enforced, as distinguished from the law which gives or 

defines the right’: Poyser v Minors. 

- Process for the resolution for civil disputes. 

Stages 

1. Pre‐litigation 

2. Initiating proceeding 

3. Interlocutory proceedings 

4. Hearing/trial stage 

Substantive and Procedural Law 

Substantive law defines legal rights, duties and liabilities. 

Procedural law governs the method by which rights should be enforced at least as important as 

substantive law 

Two important distinctions between the operation of substantive and procedural law: 

o Subjection to substantive law is involuntary, whereas recourse to procedural law is 

voluntary. 

o Substantive law is self-executing, whereas procedural law creates choices for the parties. 

Sources of Civil Procedural Law 

Statutory jurisdiction 

o Supreme Court Act 

o Civil Procedure Act 

o Uniform Civil Procedure Rules 

Inherent jurisdiction 

 Four general purposes of the inherent jurisdiction: 

o Ensuring convenience and fairness in legal proceedings. 

o Preventing steps being taken that would render judicial proceedings ineffective. 

o Preventing abuse of process. 

o Acting in aid of superior courts. 

o Aiding or controlling inferior courts and tribunals. 

 A judge has discretion to hear any matter in the SC – inherent jurisdiction. 

 Rules don’t apply to tribunals/commissions unless rules specify that they do – CPA deals with 

Local, District and Supreme Court jurisdiction.  

 Unconstitutional to invest state jurisdiction on federal jurisdiction. 

Part 6 of the Civil Procedure Act 

o Overriding purpose 

o S 56(1) “The overriding purpose of this Act and of rules of court, in their application to civil 

proceedings, is to facilitate the just, quick and cheap resolution of the real issues in the 

proceedings.” 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings
http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s3.html#civil_proceedings


o S 57 Objects of case management 

 “Efficient disposal of the business of the court” 

o S 58 Dictates of Justice 

 “The court must seek to act in accordance with the dictates of justice” 

 (Key question: What are the dictates of justice?) 

o S 59 Eliminating Delay 

 “Object of eliminating any lapse of time” 

o S 60 Costs proportionate to subject matter 

 “Proportionate to the importance and complexity of the subject-matter in dispute” 

o S 61 Court’s discretion to make directions  

 (1) “As it thinks fit for the speedy determination of the real issues” 

Jurisdiction 

Definition: Extent of the power of the court 

o Supreme court has inherent jurisdiction theoretically court can hear any matter it sees fit 

o Australian Supreme Court is the only court with this jurisdiction. 

Chapter III of the Constitution (ss 71-80) sets out the constitutional framework through which courts 

are or may be invested with the judicial power of the Commonwealth to enforce its laws. 

Commonwealth judicial power may only be exercised by one of the three classes of courts created 

by the Commonwealth Parliament, and state and territory courts that are vested with jurisdiction 

pursuant to Ch III. Jurisdiction that any federal, state or territory court has by virtue of a provision of 

Ch III is federal jurisdiction. 

Original jurisdiction – All matters arising under the constitution or involving its interpretation most 

applicable in the High Court. 

Appellate jurisdiction – Federal and State Courts are governed by legislation which determines its 

appellate jurisdiction. 

Other Courts and Tribunals 

 NSW Civil and Administrative Tribunal (NCAT) 

o Largest jurisdiction in Australia 

o Has incorporated 9 tribunals e.g. Dust diseases tribunal, Guardianship Tribunal 

 Rules don’t apply to tribunals/commissions unless those requisite acts of the other 

courts/tribunals specify that they do – CPA deals specifically with Local, District and Supreme 

Court 

o Others include the Land and Environment Court, ICAC,  

Commonwealth Jurisdiction 

Federal Courts 

o The original jurisdiction of the Court under s 71(i) of Constitution and s 19 of Federal Court 

of Australia Act 1976 (Cth) is limited to those matters in respect of which the 

Commonwealth Parliament has specifically invested the court with jurisdiction. Further, 

jurisdiction can only be conferred on the court in relation to the ‘matters’ mentioned in ss 

75 & 76. 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s155.html#court


o S 39B (1A) of the Judiciary Act 1903 (Cth) has been expansively interpreted as a general 

conferral of jurisdiction: Transport Workers Union v Lee (1998). In respect of S 39B (1A)(c), a 

matter may be said to arise under a federal law if a claim is made for, or in response of, a 

right that owes its existence to federal law. 

o The appellate jurisdiction of the Federal Court and its exercise are prescribed in Pt III Div 2 

of the Federal Court of Australia Act 1976 (Cth). S 24(1) provides the subjects which the 

Federal Court has jurisdiction to hear and determine. 

o However, the Federal Court has no jurisdiction in respect of appeals from a decision 

of a single judge of the court exercising the original of the court in respect of 

judgments of the nature set out in s 24(1AA) of the act. 

o In the case of an interlocutory judgment, s 24(1A) of the Act requires that court or 

judge must give leave to appeal as qualified by s 24(1A). 

Federal Circuit Court 

The Federal Magistrates Court, now renamed the ‘Federal Circuit Court of Australia’, is an 

independent court under CH III of the Constitution. 

o The court was established to deal with a ranger of matter of a less complex nature that were 

being dealt with by the Federal Court and Family Court. 

o It is intended to give litigants a quicker, cheaper option and ease the workload of the Federal 

Court and Family Court. The jurisdiction is concurrent with the Federal Court or Family 

Court, whichever has jurisdiction, and there are provisions for the transfer of matter from 

Federal Circuit Court to Federal or Family Court, and other way around too. 

Supreme Court 

Inherent Jurisdiction - The jurisdiction of a Supreme Court includes all those powers that are 

necessary to enable it to act effectively, control its own proceedings, and prevent obstruction or 

abuse of its process. 

Examples of the exercise of inherent jurisdiction include: 

- Making practice discretions: Langley v North West Water Authority [1991] 

- Awarding costs and making orders for security for costs: Rajski v Computer Manufacture 

and Design [1982] 

- Staying or striking out actions or pleadings that are frivolous, vexatious or an abuse of 

process: General Steel Industries v Commissioner for Railways (NSW) (1964) 

The inherent jurisdiction of the court extends to making its own internal arrangements in relation to 

the exercise of its jurisdiction, subject to any relevant statutory requirements: Rajski v Computer 

Manufacture and Design [1982]. 

High Court 

o All matters arising under the constitution or involving its interpretation most applicable in 

the High Court: s 76(i) Constitution through the s 30(a) Judiciary Act 1903 (Cth). 

o The HC’s jurisdiction under s 73 of Constitution to hear matters and determine appeals from 

justices  exercising the original jurisdiction of the HC is limited by s 34 of the Judiciary Act 

1903 (Cth) so as to require the leave of the HC to bring an appeal from any interlocutory 

judgment. 



o Appeals from State Supreme Courts are limited by the Judiciary Act 1903 (Cth), s 35, so as to 

also require the special leave of the HC. 

 


