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Clear	Statement	of	Claim	but	no	cause	of	action	(dismiss/strikeout)	

• General	 Steel	 Industries	 Inc	 v	 Commissioner	 for	 Railways	 (1964)	 =	 no	 COA	
(dismiss/strike	out),	although	the	statement	of	claim	was	clear,	the	courts	retain	
discretion	 and	 an	 inherent	 power	 to	 strike	 out	 or	 dismiss	 proceedings	 if	 the	
statement	of	claim	discloses	no	causes	of	action	as	in	this	case.	

• Where	it	 is	apparent	that	there	is	no	cause	of	action,	the	court	will	either	
dismiss	 or	 strike	 out	 the	 whole	 of	 the	 proceedings	 (given	 that	 there	 is	 no	
cause	 of	 action	 against	 any	 of	 the	 defendant	 under	 the	 statement	 of	 claim)	
because	not	to	do	so	‘would	involve	useless	expense’.	

Collateral	Purpose	(vindictive	motive)	is	Abuse	of	Process	(Packer	case)	

• Cause	 of	 action:	 is	 a	 set	 of	 facts	 sufficient	 to	 justify	 a	 right	 to	 sue	 to	 obtain	
money,	property,	or	the	enforcement	of	a	right	against	another	party.	

• Packer	 v.	 Meagher	 (1984)	 =	 the	 court	 struck	 out	 the	 notice	 as	 an	 abuse	 of	
process	 and	 dismissed	 the	 proceedings	 as	 an	 abuse	 of	 process	 because	 it	was	
apparent	 that	 the	plaintiff	 had	 an	ulterior	 and	a	 collateral	 purpose	 in	bringing	
the	proceedings	before	the	court,	namely	a	vindictive	motive;	the	plaintiff	tried	
to	make	the	defendant	as	uncomfortable	as	possible,	 for	as	 long	as	possible,	by	
having	these	proceedings	hanging	over	the	defendant’s	head	in	order	to	punish	
him	for	assisting	in	the	compilation	of	the	report	of	the	Royal	Commission.	

• This	 was	 clearly	 an	 abuse	 of	 process	 and	 since	 the	 court	 retains	 an	 inherent	
power	to	deal	with	cases	abusing	the	process	of	the	court,	the	court	may	strike	
out,	stay	or	dismiss	proceedings.	

Striking	Out	Where	no	grounds	(General	Steel)	

• General	Steel	Industries	Inc	v	Commissioner	for	Railways	(NSW)	(1964)	Barwick	
CJ	noted	that	Order	26	r	18	authorised	him	to	strike	out	a	proceedings	that	does	
not	disclose	a	reasonable	cause	of	action.		

• He	also	prevented	further	proceedings	because	the	‘plaintiff’s	claim	is	manifestly	
groundless	and	that	to	allow	it	to	proceed	would	involve	useless	expense.’		

• These	grounds	are	also	covered	by	UCPR	14.28,	where	the	court	can	strike	out	
proceedings	on	the	above	grounds.	

New	Evidence	after	Judgement	

New	point	arising	after	judgment:	appeals	by	way	of	rehearing	

• Generally,	 a	 new	 point	 cannot	 be	 raised	 on	 appeal	 unless	 expedient	 or	 in	 the	
interests	of	justice	as	stated	by	Mason	CJ,	Brennan	and	Dawson	JJ	in	Water	Board	
v	Moustakas	(1988)	

• Water	Board	Mason	CJ,	Brennan	and	Dawson	JJ	observed:	More	than	once	it	has	
been	 held	 by	 this	 Court	 that	 a	 point	 cannot	 be	 raised	 for	 the	 first	 time	 upon	
appeal	when	it	could	possibly	have	been	met	by	calling	evidence	below.	

• Where	 all	 the	 facts	 have	 been	 established	 beyond	 controversy	 or	 where	 the	
point	 is	 one	 of	 construction	 or	 of	 law,	 then	 a	 court	 of	 appeal	 may	 find	 it	
expedient	and	in	the	interests	of	justice	to	entertain	the	point,	but	otherwise	the	
rule	is	strictly	applied.	

• Clarke	v	Japan	Machines	(Australia)	Pty	Ltd	[1984]	=	Order	70	r	10	of	the	rule	of	



the	 Supreme	 court	 gives	 this	 court	 ‘full	 discretionary	power	 to	 receive	 further	
evidence	 upon	 questions	 of	 fact’.	 The	 classic	 statement	 of	 what	 amounts	 to	
special	grounds	for	reception	of	further	evidence	upon	an	appeal	was	approved.		

• These	 conditions	 must	 be	 fulfilled.	 First	 it	 must	 be	 shown	 that	 the	 evidence	
could	 not	 have	 been	 obtained	 with	 reasonable	 diligence	 for	 use	 at	 the	 trial;	
second,	 the	 evidence	 must	 be	 such	 that,	 if	 given,	 it	 would	 probably	 have	 an	
important	 influence	on	 the	 result	of	 the	 case,	 although	 it	need	not	be	decisive,	
third	 the	 evidence	 must	 be	 such	 as	 is	 presumably	 to	 be	 believed	 or	 in	 other	
words,	it	must	be	apparently	credible,	though	it	need	not	be	incontrovertible.	

• In	Mullholland	v	Mitchell	=	referring	to	the	admission	of	evidence	of	events	after	
the	trial,	 it	was	held	that	courts	will	allow	the	fresh	evidence	when	to	refuse	 it	
would	affront	common	sense,	or	a	sense	of	justice.	

Appealing	against	decision	declining	adjournment	

• In	Sali	v	SPC,	the	HCA	considered	an	appeal	against	the	refusal	by	the	Full	Court	
of	the	Supreme	Court	of	a	half	day	adjournment	sought	by	a	party	which	claimed	
not	to	have	been	able	to	brief	a	suitably	qualified	barrister	in	time	for	his	appeal.		

• Deane	and	McHugh	JJ	said	‘in	determining	whether	to	grant	an	adjournment,	the	
judge	of	a	busy	court	is	entitled	to	consider	the	effect	of	an	adjournment	on	court	
resources	and	the	competing	claims	by	litigants	in	other	cases	awaiting	hearing	
in	the	courts	as	well	as	the	interests	of	the	parties.’	

Final	Judgement	Set	Aside	

• In	NSW	judgments	may	be	set	aside	if	made	irregularly,	illegally	or	against	good	
faith:	UCPR	36.15	

• Monroe	Schneider	Associates	(Inc)	v	No	1	Raberem	Pty	Ltd	(No	2)	(1992)	=	Full	
Court,	 the	 majority	 noted	 that	 ‘there	 has	 been	 no	 difficulty	 in	 treating	 all	
judgments	impeached	for	fraud	in	a	Judicature	system	court	in	the	same	way	as	
previously	Chancery	treated	its	own	decrees	on	a	bill	of	review.’		

• Wentworth	v	Rogers	(No	5)	Fraud	to	set	aside	(1986)	=	Kirby	P	stated	a	number	
of	principles	which	are	established	by	law	which	govern	proceedings	of	the	kind.	
The	 points	 must	 be	 fulfilled	 to	 consider	 whether	 a	 final	 judgment	 can	 be	 set	
aside	on	the	grounds	of	fraud:	Kirby	identified:	

o First,	 the	essence	of	the	action	is	 fraud,	particulars	of	the	fraud	claimed	
must	 be	 exactly	 given	 and	 the	 allegations	 must	 be	 established	 by	 the	
strict	proof	which	such	a	charge	requires.’		

o Second,	 it	must	also	be	shown	 ‘that	a	 judgment	was	procured	by	 fraud,	
that	there	has	been	a	new	discovery	of	something	material	which	would	
provide	a	reason	for	setting	aside	the	judgment.’		

o Third,	mere	suspicion	of	fraud	is	not	enough	to	secure	relief		
o The	 claimant	 must	 establish	 the	 new	 facts	 are	 so	 evidenced	 and	 so	

material	 that	 it	 is	 reasonably	 probable	 that	 the	 action	 will	 succeed.	 It	
must	 also	 be	 shown	 that	 the	 successful	 party	 was	 responsible	 for	 the	
fraud	which	taints	the	judgment.	

• Arnett	 v	 Holloway	 Clinical	 error	 or	 slip	 to	 set	 aside	 [1960]	 =	 Full	 Court,	 the	
majority	noted	that	a	clerical	error	or	slip	can	be	set	aside.		

• Here	the	judges	took	a	wide	interpretation	and	therefore	allowed	the	appeal.		
• Under	 UCPR	 36.15,	 the	 Court	 can	 set	 aside	 a	 judgment	 or	 an	 order	 if	 the	

judgment	was	made	irregularly,	illegally	or	against	good	faith.		



• Under	UCPR	36.16,	 there	 is	 further	power	to	set	aside	or	vary	the	 judgment	or	
order.	

Final	and	Interlocutory	Orders	

• An	interlocutory	order	 is	one	that	does	not	 finally	determine	the	rights,	duties,	
obligations	or	 the	ultimate	question	between	 the	parties	 –	 that	 is	 the	 role	of	 a	
final	order.		

• Interlocutory	orders	are	a	matter	of	procedure	not	substantive	law.	
• FINAL	ORDER:	An	order	made	by	a	court	to	bring	a	case	to	a	close.		
• INTERLOCUTORY	 ORDER:	 An	 order	 which	 does	 not	 finally	 determine	 the	

rights,	duties	and	obligations	of	the	parties.	
• Carr	v	Finance	Corp	of	Australia	Ltd	(1981)	=	it	was	held	that	an	order	refusing	

an	 application	 to	 set	 aside	 a	default	 judgement	was	not	 final	 but	 interlocutory	
because	it	did	not	preclude	a	second	or	subsequent	such	application.	

Appeals	based	on	incorrect	findings	of	fact	

• Da	Costa	v	Cockburn	Salvage	&	Trading	Pty	Ltd	(1970)	=	 ‘On	an	appeal	 from	a	
judge	of	 fact	 it	 is	 the	duty	of	an	appellate	 court	 to	examine	 the	evidence	 itself,	
due	 regard	being	had	 in	weighing	 that	 evidence	 to	 any	 opinion	 formed	by	 the	
trial	judge	of	the	credibility	of	the	witnesses	and	to	those	advantages	he	derives	
from	the	general	atmosphere	of	the	trial.’		

• London	Bank	of	Australia	Ltd	v	Kendall	(1920	at	407	was	also	extracted:	‘Where	
the	law	says	that	the	court	and	not	a	jury	is	to	determine	the	facts,	and	also	says	
that	 an	 appellate	 court	 can	be	 asked	 to	 reconsider	 them,	 and	 therefore	 should	
reconsider	them,	it	is	the	duty	of	the	appellate	tribunal	to	determine	for	itself	the	
true	effect	of	the	evidence.’	

• Edwards	v	Noble	(1971)	=	Barwick	CJ	noted	that	in	any	appeal	against	a	finding	
of	 fact,	 the	 appellate	 court	 ought	 not	 to	 reverse	 the	 finding	 of	 fact	 unless	
convinced	it	is	wrong.	He	held	that	in	any	case,	the	appellate	court	is	not	bound	
to	 reverse	 a	 primary	 judge’s	 finding	 of	 fact	merely	 because	 it	 held	 a	 different	
opinion	to	the	primary	judge.	

• Warren	v	Coombes	(1979)	=	the	majority	noted	that	the	principles	which	govern	
appeals	 based	 on	 incorrect	 findings	 of	 facts	 is	 that	 ‘an	 appellate	 court	 is	 in	 as	
good	a	position	as	the	trial	judge	to	decide	on	the	proper	inference	to	be	drawn	
from	facts	which	are	undisputed	or,	having	been	disputed,	are	established	by	the	
findings	of	the	trial	judge.	

• The	 appellate	 court	will	 respect	 and	 give	weight	 to	 the	 conclusion	 of	 the	 trial	
judge,	but	once	having	 reached	 its	own	conclusion,	will	not	 shrink	 from	giving	
effect	to	it.’	

• Paterson	 v	 Paterson	 (1953)	 =	 ,	 Dixon	 CJ	 &	 Kitto	 J	 held	 that	 the	 parties	 are	
entitled	to	demand	the	decision	of	the	court	of	appeal	on	questions	of	fact	as	well	
as	law.		

• Brunskill	 v	 Sovereign	Marine	&	General	 Insurance	Co	Ltd	 (1985),	 the	majority	
noted	that	‘not	to	have	seen	the	witnesses	puts	appellate	judges	in	a	permanent	
position	of	disadvantage	against	the	trial	judge,	and	unless	it	can	be	shown	that	
he	 has	 failed	 to	 use	 or	 has	 palpably	 misused	 his	 advantage,	 the	 higher	 court	
ought	 not	 to	 take	 the	 responsibility	 of	 reversing	 conclusions	 so	 arrived	 at,	
merely	on	 the	 result	 of	 their	own	comparisons	and	 criticisms	of	 the	witnesses	
and	of	their	own	view	of	the	probabilities	of	the	case.’	



	

Withdrawing	admissions	

• The	court	 is	 specifically	 empowered	 to	give	 leave	 to	a	party	who	has	made	an	
admission	of	fact	to	withdraw	or	amend	the	admission.		

• UCPR	17.3	=	if	the	admitting	party	does	not	within	14	days	of	the	notice	dispute	
that	fact,	it	is	taken	to	have	been	admitted	by	the	admitting	party	in	favour	of	the	
requesting	 party	 only.	 Therefore,	 the	 admitting	 party	may	withdraw	 any	 such	
admission.		

• BP	Australia	Ltd	v	Carige	(1992)	112	FLR	119,	leave	to	withdraw	must	reveal	an	
explanation	 for	 the	 failure	 to	 serve	 the	notice	of	dispute	within	 the	 time	 limit;	
evidence	 the	 admissions	made	will	 seriously	 affect	 the	 defendants’	 defence	 or	
cause	prejudice	to	the	defendant	and	consideration	given	to	any	prejudice	of	the	
plaintiff	which	cannot	be	compensated	for.	

• The	court	 is	 specifically	 empowered	 to	give	 leave	 to	a	party	who	has	made	an	
admission	of	fact	to	withdraw	or	amend	the	admission:	NSW	rr	17.3,	17.4	

• Notices	 to	 admit	 =	 In	 all	 jurisdictions	 except	 the	 High	 Court,	 there	 are	 rules	
which	 specifically	 enable	 a	 party	 to	 request	 another	 party	 to	 admit,	 for	 the	
purposes	 of	 the	 proceedings,	 certain	 facts,	 or	 the	 authenticity	 of	 stipulated	
documents:	UCPR	NSW	rr	17.3,	17.4	

o An	explanation	for	the	failure	to	serve	the	notice	within	the	time	limited	
in	the	notice;	

o Evidence	 that	 the	 admissions	 taken	 to	 have	 made,	 if	 allowed	 to	 stand	
will,	 prima	 facie	 seriously	 affect	 the	 defendant’s	 defence	 or	 cause	
prejudice	to	the	defendant	in	the	prosecution	of	that	defence;	

o Consideration	 given	 to	 any	 prejudice	 to	 the	 plaintiff	 which	 cannot	 be	
compensated	 for	 by	 an	 order	 of	 costs	 where	 an	 order	 giving	 leave	 to	
withdraw	made.	

• BP	Australia	Ltd.	v	Carige(1992)	=	Their	Honours	referred	to	a	principle	handed	
down	by	Bowen	J	in	Cropper	v	Smith	(1884)	that	the	object	of	the	court	is	not	to	
punish	 parties	 for	 their	 mistake	 and	 where	 no	 injustice	 can	 be	 done	 to	 the	
parties,	the	court	ought	to	correct	the	mistake	but	a	sensible	explanation	should	
be	given.	

	


